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would .be required to act on the peti-
tion within 120 days of its filing. This
will ensure that the CPSC will focus
on. a potential safety matter 'in a
timely, responsible matter.

In addition, the bill requires that the
CPSC defer to a voluntary standard
pursuant to section 9 of the Consumer
Product Safety Act only where the
standard actually exists This should
preclude even the appearance that the
CPSC is to defer to a mere hope or
promise that an industry will take
some. action. Also, the bill requires
that interested persons have the op-
portunity to comment on a voluntary
standard before the CPSC defer to it.

Finally,'the. bill provides'that the
CPSC establish a system to monitor
compliance with the voluntary stand-
ards which are used by industry, to
ensure that these standards are being
met.

TM LIMITATIONS ON RULYS
This legislation also would require

the CPSC to conclude any rulemaking
proceeding within 1 year after It Is
begun by the publication of an ad-
vance. notice of proposed rulemaking.
In those circumstances where the
CPSC requires more time to develop a
rule-for example, because of complex
subject matter-the bill permits a 6-
month extension. Testimony produced
at the Consumer Subcommittee hear-
ing suggested that some rulemakings
take as long as 3 or 4 years to be com-
pleted. This provision will ensure that
the CPSC will act expeditiously- to
conclude. Its formal rulemaking proDc
ess.

- ALLTRRAIN VMcS

The bill contains a provision regard-
ing all-terrain vehicles. At the-Con-
sumer Subcommittee's hearing, testi-
mony was presented which, in my
opinion, demonstrated a lack of re-
sponsibility on the part of the manu-
facturers of all-terrain vehicles. These
vehicles are reportedly associated with
20 deaths and 7,000 injuries each
month, and yet little action has been
forthcoming to address these statis-
tics. No voluntary standard is in place
for ATV's.

Though the CPSC has not acted as
expeditiously as I believe the situation
demanded, last December the CPSC
did vote to bring an action under sec-
tion 12 of the Consumer Product
Safety Act alleging that all-terrain ve-
hicles are an "imminent hazard." As
permitted by that act, and because the
CPSC felt that the expertise of more
experienced litigators was desirable,
the CPSC requested that the Depart-
ment of Justice represent the CPSC in
this action. That request was made in
February of this year, and to date the
Department of Justice has not acted
on the request. Not only has the De-
partment not yet filed the action; the
Department has not even notified its
client, the CPSC, that it intends to
bring the action. This foot-dragging
has gone on long enough.

This bill would require that the
CPSC move forward immediately to
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protect the public safety with respect.
to ATV's. Negotiations are permitted
for a maximum of 60 days However, if
the Commission determines after the
commencement of negotiations that
such negotiations will not produce an
expeditious and effective means of re-
ducing the incidence of injury.and
death associated with ATF's, it may
file suit before the end -of the 60-day
period. . . .. -
'If the negotiations are successful
and the legislation sets out a blueprint
for matters to be considered.during ne-
gotiations, then the equivalent of, a,
"consent decree" would be filed. If
they -are not successful, the CPSC'
must immediately, file its section 12
action. and the court is instructed to'
handle the matter on an expedited
basis. In any case, the CPSC is also in-
structed to complete its rulemaking on
ATV's, which was begun in 1985,
within 1 year after the bill is enacted.

The objective of this provision is to
achieve the greatest improvement in
ATV safety in the shortest period of
time. It is my intention that this legis-
lation send a signal that negotiations
should begin now, right away. The
CPSC and manufacturers need not
await the passage of this bill to start
talking; they should begin now. At
present, America's consumers are left
unprotected .and subject to further
injury.

The parties should take these nego
tiations seriously and engage -in good-
faith bargaining with the flexibility
and-fairness that will be needed to
conclude this matter quickly. Let me
assure my colleagues that I view this
matter with great seriousness; if the
actions required by this bill are not
productive, I will be back with a provi-
sion that will further ensure the
safety of the public.

LAWN DARTS
Lawn darts, a game intended to be

played out-of-doors, have been banned
under the Federal Hazardous Sub-
stances Act since 1970. However, under
an exemption granted pursuant to
that act, they have been permitted to
be sold for adult use. They cannot be
sold in toy stores, and a label must ac-
company the packaging of the darts.

In April of this year, a tragedy befell
a young girl from California who was
struck in the head and killed by one of
these darts. She was the third report-
ed fatality since 1970 from lawn darts,
though the CPSC indicates that 6,100
injuries from this product have been
reported between 1978 and 1986. A ma-
jority of these injuries involved the
head, face, eye, or ear. Approximately
81 percent of the victims were under
the age of 15. Obviously, the ban on
lawn darts, with its exemption, has not
kept children from using them.

On October 20, 1987, the CPSC pub-
lished an advance notice of proposed
rulemaking regarding actions to be
taken by the CPSC to ensure that
lawn darts do not continue to cause in-
juries. Given the fact that the exemp-
tion has been shown not to have
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served Its purpose, this bill-would.re-
quire the CPSC to amend its-1970 reg-
ulation so as to extend the ban on
lawn darts being sold to adults, unless
the CPSC finds they..do not present
the possibility of puncture wound
injury. I commend Senator WInsoN for
his interest and activity In this area,
and express my willingness to work
with him and others to remedy this
situation.: : -

,; - .L: iM OUs raovIsloNS
·This legislatiqn woild also require

that the CPSC study indoor air pollu-
tion;. 'adult 'sleepwear flammability,
and'choking hazards of small parts
contained- in toys.These three items
are currently -the 'subject of some
action at .the ,CPSC, and the legisla-
tion requires the-CPSC to review its
activities and report to the Congress.

CONCLUSION

We have, its seems to me, an obliga-
tion to ensure that America's products
are not only competitive but safe. In
fact, our products cannot be'competi-
tive if they are not safe and if our citi-
zens cannot rely on their construction.
The CPSC .has a vitally important
function to perform, and this legisla-
tion is intended to spur the CPSC on
toward .that goal. Some have called for
more "punitive" measures with regard
to certain Commissioners'at the CPSC,
others have encouraged that we not
address any issue at the CPSC for fear
of making the situation worse; still
others would prefer that we ignore the
situation at the CPSC. The objective
of this--legislation is not to "get"
anyone or to target any industry, but
to make the CPSC become a more
vital and. consistent,- agency. Enact-
ment of this legislation would leave
the CPSC more strengthened than It
is I invite my colleagues who share
my commitment to safety to Join me
in cosponsoring the bllU·

By Mr. DECONCINI:
S. 1883. A bill to amend the Act enti-

tled "An Act to provide for the regis-
tration and protection of trade-marks
used in commerce, to carry out the
provisions of certain international con-
ventions, and for other purposes;" to
the Committee on the Judiciary.

TRADEMARK LAW REVISION ACT

* Mr. DECONCINL Mr. President, I
am pleased to introduce the Trade-
mark Law Revision Act of 1987, a bill
to amend the Trademark Act of 1946,
generally referred to as the Lanham
Act. This legislation is designed to
bring the 41-year-old Lanham Act up
to date with present day business and
commercial practices and realities, to
increase the value of the Federal
trademark registration system for U.S.
companies, to continue the protection
of the public from counterfeit, confu-
sion and deception, and to remove the
current preference for foreign compa-
nies applying to register trademarks in
the United States.

The status of trademark protection
laws is of interest to both consumers
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and producers. Trademark law, which panies can expend months or years In addition, the legislation strength-
is part of the larger body of the law of and hundreds of thousands of dollars ens section 43(a) of the act by express-
unfair competition, gives consumers in developing a new product only to ly adopting a series of court decisions
the assurance that they can identify discover that another company has al- holding that the remedies available to
brands they prefer and ones they wish ready used the same trademark. Even owners of federally registered marks
to avoid, and that they can purchase more disturbing is the fact that for- are available under section 43(a), that
these brands without being confused eign companies applying to register the tarnishment and disparagement of
or misled. In addition to protecting trademarks in the United States are trademarks is actionable, and that
purchasers and the consuming public, not subject to these same use require- false advertising statements about a
trademarks also protect trademark ments that apply to US. applicants. competitor's product are unlawfuL
owners and prospective trademark This discriminating aspect of the The bill also adds a Federal dilution
owners. As the late Dr. Stephen P. Lanham Act has resulted in the com- section to the act. Currently 23 States
Ladas, an internationally renowned mercially transparent practice of have dilution statutes. The new sec-
expert of intellectual property law, "token use," in which the first sale is tion provides greater protection of
stated when he was Chairman of the generally of a less than commercial famous registered trademarks from
International Commission for Indus- quantity of the product, often one- unauthorized uses which lessen the
trial Property of the International case shipment or even as little as a distinctiveness and thus the commer-
Chamber of Commerce: single unit cial value of a mark. For example, a

Free enterprise rests on trademarks and The proposed legislation provides recent US. district court decision
trade names We cannot have competition if for a dual system of filing, whereby stated that the unauthorized use of
we do not distinguish the competingoods the applicant for trademark registra- marks like Buick for aspirin, Schlitz
and give the purchaser a chance to chose- tion can file in one of two ways, either for varnish, Kodak for pianos, and
among--them. In protecting trademarks, we
grant a remedy to the owner, but we also by using the Lanham Act's existing Bulova for gowns would constitute di-
shield the purchaser from confusion and use provision or by using the new lution of these marks.
fraud. "intent-to-use" provision. Applicants The bill also revises the incontest-

At the same time, trademarks en- will also be subject to a more stringent ability provisions of the act in order to
hance the ability of businesses to corn- definition of use in commerce, which remove ambiguities and It provides for
pete both domestically and interna- will help to eliminate the practice of equitable defenses. In addition, it in-
tlonally. "token use." At the same time, appll- eludes a provision relating to security

Two years ago the U.S. Trademark cants will receive the benefit of "con- interests in trademarks and modern-
Association formed the Trademark structtve use" establishing nationwise izes the definitions contained in the
Review Commission to conduct a corn- priority from the date of filing. In ad- acL
prehensive review, analysis, and dition, both domestic and foreign ap- Mr. President, as chairman of the
debate. of the policies and components pllcants not applying for registration Subcommittee on Patents, Copyrights
of the trademark system. That process on the basis of use in commerce ..will and Trademarks, I am concerned with
included an- exhaustive questionnaire have. to state a bona fide intention to updating and improving. the laws and
to the trademark-community, exten- use the mark in commerce on or in regulations which govern the use of
sivestudy of specific topics by commit- connection with all the goods or serv- trademarks and with making the laws
tees,-and open debate at annual meet- ices recited in their applications. An more efficient and more useful to both
Angs. The Commisslon -produced -a intent to use applicant would have a producers and: consumers. We: must
lengthy report of its findings and rec. - period/ of 6 months to, commence use ensure that the trademark law contin-
ommended legislative changes in the Ol the mark in commerce after it had:es to ulill-thestatu objectives
trademark system The bill I am intro- cleared the Patent and Trademark Of- which were outlln'ed a oeate Repotrt
during today Is based on: the Commis- rice's preregistration procedres. The, which wNo1333ere outlined In Seate Report-
sion's-report -and recommendationsa. I 6-month period can be- extended for- o 33 . ay 4, 194.)
am pleased to have the benefit-of the additional periods' of 6 months each statutes.i two foldr.n.i to protat-the
Commission's study, which is the most_ for no more than 4 years by the filing public so it may be confident that inpurl
comprehensive review' of' the trade- -of :verlfied statements of continued ch at -product bearing a -particular
mark system that I am-aware of in the bona fide intention to use the mark in- trademar which it favorably knowm it will
last half century;. I. do recognize, how- cpommerce,. - get the product which it for and wants
ever, that: this bill is a starting-point. By- - allowing applicants to file based to get. Secondly, where ,.the owner of a
Some -of my colleagues including- my on an intent to use the. mark in corn- trademark has. spent energy,; time: and'
good. friend and the- ranking-member.- merce,; the' new. legislation will save money in presenting to the publie the prod-
of, the subcommittee; Senator OanRRm time; money and effort manufacturers ct he I protected this investmentom
HarTo, may -have,: alternative' 'ap- :' must expend to market a new product. misaprOpri ton by pirate ando cheatThis Is the well-established rule of law pro-
proaches to amending the Lanham Act It 'will also eliminate the inefficient tectng both the public and the trademark
to bring It up to date-with present day practice of "token use" which has cre- owner-
business, practic' and..welcome their · atedlegal uncertainty..
vlews'.'. :: ", : . ." The- bill also addresses the problem These purposes werreaffirmed by

One of the most significant uprovi -of: :deadwood-the.. volume of aban; the Supreme Court in its 1985 Park'N
sions- in- the--billli _an.-introduclng- doned or inactive marks on the Patent Fly versus- Dollar Park and Fly, In.
today- provides -for.: ,a';dual. system, and-- Trademark Office Register., In decisionl The Court- stated rthat the
whereby trademark users can apply to order to reduce the deadwood,' the. bm reason the anham Actnationally pro-
register trademarks and service-marks-: proposes a stronger definition of "use-; tects traderks is 'to secure to the
on the: basis of- intent-to-use-in .co&m in-commerce" and a.reduction of the owner of the mark the good will of hi
merce, as well as actual-use in com-j term. of :registration. from 20.-to- 10 business and to protect the ability of
merce.:-' years- The renewal -fee would also be consumers to distinguish among comn-

Under current U.' : law, trademark reduced along -with the reduction- of peting producers."-The- Court also rec-
rights are based on the actual use of the registration term-. In an analysis of ognized that -trademarks desirably
the mark. 'Unlike the practice In many marks registered from 196I to 1985, "foster competition and the mainte-
other countries, a company in the the Commission found that of the nance of-product--quality."
United States cannot obtain rights in active registrations over 6 years old, 23 Mr. President,: I urge my colleagues
a new trademarkiuntil -the. product percent were deadwood, and that ap- to join me in ensuring thatUS. trade-
plans have been completed :and, the- proximately 58 percent of these would mark law continues to adequately pro-
product.- hasz -been - placed .on- the be- removed. sooner than would other- tect one of the most-valuable asets of
market. . Hence,' .they. principle "no-. wise be the case by reducing the regis.- -American business and the interests of
trade, no trademark"- American com- tration term to 10 years. consumers who rely on trademarks
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when nmaking their -purchasing :dec- shall be registered until the applic:nt has
sons. ' . met the requirements of section- 13(bX2)

Mr. President. I [ask unanimous con- :herof; and ' -.
sent that the text' of the bill and the "(B) adrawing of the mark

"(2) By paying in the Patent and Trade-
section by section analysis be printed mark Office the filing fee. - -.at Office the filing fee R
at this point In the RECORD. "(3) By complying with such rules or regu-

There being no objection, the mate- lations, not inconsistent with law, as may be
rial was ordered to be printed in the prescribed by the Commissioner.
RP coRD, as follows: "(c) At any time during examinationz of an

8.1883 application 'filed under subsection (b), an
e .-..' e e. ........ te Se .e a Hoe- ~f applicant who has made use of the mark In

XBe ienacited by the Senate cand House of commerce.may claim the benefits thereof'
Represeac i ofs thae- UntedI Slates Of for purpes of this Act, by amending his

maerica b. Citnres astembde That this application to bring it Into conformity with
Act may be.cited'as the ~Rademas Law reqirents'o subsection .
Revision Act of 198";. - . ' S-c.. Section 2 of the Trademark ct of
g8 2.For purposes of this Act, the Act 1946 (U.S.C. 1052) Is amended-. '" ''

entitled "An Act to provide for the registra- (1) by amending subsection (d) to read as.
tion and protection of trade-inars used In -- foo - -
commerce, to carry out the provisions of "(d) Consists of or comprises a ar
certain international conventions, and for . which so resembles a mark registered in the
other purposes"' shah be referred to as:the P :tent and.Tremark Office, or a mark
"Trademark Act of 1946". P... .;:S,.r c 3Section1 of the6 Trademar Act of 1which is the subject of a previously filed'

ectionIf the TrdemakAc t ofpending application, or a mark or trade
.946 (15 UA.C. 1051) is amended by- . narme previously used in the United States

(l) tnserting a section heading before O by another and not abandoned, as to be
tion 1 to read as follows: likely, when applied to the goods of the ap-

-· fU :IRm Ts rYOR APPLYING TO aEGISTEa plicant, to cause confusion, or to cause mis-
T·rADKARKS ON THE PRINCIPAL R.GIsrsR"; take, or to deceive: Provided, That when the
(2) striking out "may register his" and in- Commissioner: determines that -confusion,

serting in lieu thereof "may apply- to regis- mistake, or deception is not likely to result
ter his"; - - from the use by more than one person of

(3) redesignating paragraphs (1), (2), and the same or Rimilar marks under conditions
(3) -of subsection (a) as subparagraphs (A), and limitations as to the mode or place of
(B), and (C), respectively; . .. use of the marks or the goodsi-in connection

(4) redesgating subsections (a). (b), and with which such marks are used; concurrent
(c) as paragraphs (1), (2). and (3), respective- registrations may be Issued to such persons
Jry;, " ,' ' - . -. - when they have become entitled to use such

(5) nserting "(a)" after "Szc-noN l."; marks prior to (1) the earliest of the filing
(6) strIking -out "actually" in subpara- dates of the applications pending or of any

graph (C), as redesignated herein; and - registration issued under this Act; or (2)
(7) adding at the end thereof the follow- July 5, 1947, in the case of registrations pre-

lnth. ' L .' . .: . : viously issued under the Act of March 3,
"(b) A person who has a bona fide Inten-.: 1881. or February 20, 1905, and continuing

tlon to use a trademark in commerce may in full force and effect on that date; or (3)
apply to register the trademark under this July 5, 1947, in the case of applications filed
Act on the principal register hereby estab- under the Act of February 20, 1905, and reg-
lished: istered 'after July 5, 1947. Use prior to the

"(1) By filing in the Patent and Trade- filing date of any pending application or a
mark Office-- registration shall not be required when the

"(A) a written application, in such form as owner of such application or registration
may be prescribed by the Commissioner, consents to the grant of a concurrent regis-
verified by the applicant, or by a member of tration to the applicant Concurrent regis-
the firm or an officer of the corporation or trations may also be issued by the Commis-
association applying, specifying applicant's sioner when a court of competent jurisdic-
domicile and cititenship, applicant's bona tion has finally determined that more than
fide intention to use the mark in commerce, one person is entitled to use the same or
the goods in connection with which the ap- similar marks in commerce. In issuing con-
plicant has a bona fide intention to use the current registrations, the Commissioner
mark and the mode or manner in which the- shall prescribe conditions and limitations as
mark is intended to be used in connection to the mode or place of use of the mark or
with such goods. and including a statement the goods In connection with which such
to the effect that the person making the mark is registered to the respective per-
verification believes himself, or the firm. sons;"; and
corporation, or association In whose behalf (2) in subsection (f) by striking out "five
he makes the verification, is entitled to use years" through the end of the subsection
the mark in commerce, and that no other and inserting in lieu thereof "five ·years
person, firm, corporation, or association, to next preceding an offer of proof by the ap-
the best of his knowledge and belief, has the plicant.".
right to use such mark In commerce either Sac. 5. Section 3 of the Trademark Act of
in the Identical form thereof or in such near 1946 (15 UBS.C. 1053) is amended by-
resemblance thereto as to be likely, when (1) striking out "used in commerce" in the
applied to the goods of such other person, first sentence; and
to cause confusion, or to cause mistake, or (2) striking out the second sentence.
to deceive: Provided, That in the case of Szc 6. Section 4 of the Trademark Act of
every application seeking concurrent use 1946 (15 U.S.C. 1054) is amended by-
the applicant shall state exceptions to his (1) striking out "origin used in corn-
claim of exclusive use, In which he shall merce," and inserting in lieu thereof
specify, to the extent of his knowledge, any "origin,";
use by others, the goods in connection with (2) striking out "except when" In the first
which and the areas in which such use sentence and inserting in lieu thereof
exists, the periods of such use, and the "except In the case of certification marks
goods and area for which the applicant has when"; and
a bona fide intention to use the mark in (3) striking out the second sentence.
commerce and desires registration However. Sac. 7. Section 5 of the Trademark Act of
with the exception of applications filed pur- 1946 (15 U.S.C. 1055) is amended by adding
suant to section 44 of this Act, no mark at the end thereof the following. "First use

'of mark by-.a peron; whic use is con-
t'rolled 'by: the registrant or applicant for
registration of the mark in respect to-the
nature and quality of the goods or servlces.
shall inure to the benefit of the registrant
or applicant. : ;" . - ' ' -

8 8. Sectlon'(b) of theTrademark Act
-of 1946 (15 MU.C. 1058b)) ts amended by
striking out "(d)" and inserting in lieu
thereof "(e)"' . -. ,'

Sc. 9. Section 7-of the Trademark Act of
194 (15 .&C. 1057) is amended by- -
"(1) amending subsection (b) to read as fol-

"b)A certlicatof registration of a mark
upon the. principal register provided by this

' Act shall,be-p'rima fade evidence of the-va-
lidity of the registered mar, and of the reg-
Isti-aton thereof. of 'the registrants owner-
ship of the mark,' and of the reglstrazt's ex-
clusive right to Use the registered mark in
commerce :on'' or in' connection with:the
goods or services specified in the certificate,
subject' to any conditions or limitations
stated therein.";

(2) redesignating subsections. (c), .(d), (e),
(f),' and .(g) as subsections (d), (e), (f). (g),
and (h); respectively; and -

(3) inserting between subsection (b) and
-subsection (d), as redesinated herein, the
following:-... ...- -

"(c) Contingent on the registration of a
mark on the principal register established
herein, the filing of the application to regis-
ter such mark nhall constitute constructive
use of the mark, conferring a right of priori-
ty, nationwide' in effect, on or in connection
with the goods or.services specified in the
registration against any other person except
'for ai-person whose niark has not been aban-
doned and. who priorto such filing- - -
:"(1) hasusedthe mark, ':- '; ' ' -

-"(2) has filed' an application to register
the mark on- the principal register and that
application is pending or has resulted In reg-

-istration of the mark on the principal regis-
ter: or . fe

"(3) has filed foreign application to reg-
Ister'the mark on the basis of which he has
acquired a right -of priority by the timely
filing under section 44(d) of an application
to register the mark on the principal regis-
ter and that application is pending or has
resulted in registration of the mark on the
principal register.".-

Sc 10. Section 8(a) of the Trademark Act
of 1946 (15 U.S.C. 1058a) is amended by-

(1) striking out "twenty" and inserting in
lieu thereof "ten"; and

(2) striking out "showing that said mark is
in use in commerce or showing that its" and
inserting in lieu thereof "setting forth those
goods or services recited in the registration
on or in connection with which the mark is
in use In commerce and having attached
thereto a specimen or facsimile showing cur-
rent use of the mark, or showing that any".

8Sc. 11. Section 9(a) of the Trademark Act
of 1946 (15 U.S.C. 1059(a)) is amended by
striking out "twenty" and inserting in lieu
thereof "ten".

Sc. 12. Section 10 of the Trademark Act
of 1946 (15 U.S.C. 1060) is amended to read
as follows:

"ASSIGNMENT AND GRANT or OF SERTY
INTREST

"SEC. 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark, However, no application
to register a mark under section l(b) shall
be assignable prior to the filing of the veri-
fied statement of use under section 13(bX)2).
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except to a successor to the business of the SEc. 13. Section 12(a) of the Trademark
applicant, or portion thereof, to which the Act of 1946 (15 U.S.C. 1062a) is amended by
mark pertains striking out "to registration, the" and in-

"(b)(l) A security interest in a registered serting in lieu thereof "to registration, or
mark or a mark for which application to would be entitled to registration upon the
register has been filed may be obtained and acceptance of the statement of use pre-
will be superior to any interest subsequently scribed in section 13(b)(2) of this Act, the".
granted to a third party, provided- SEc. 14. Section 13 of the Trademark Act

"(A) the party granted the security inter- of 1946 (15 U.S.C. 1063) is amended by-
est obtains a security interest in the good- (1) inserting "(a)" before "Any person";
will of the business in which the mark is and
used, or with that part of the goodwill of (2) adding at the end thereof the follow-
the business connected with the use of and ing:
symbolized by the mark; "(b) Unless registration is successfully op-

"(B) the mark is not subject to a valid, posed-
prior perfected security interest; and "(1) a mark entitled to registration on the

"(C) notice of such interest is filed in the principal register based on an application
Patent and Trademark Office within ten filed under section l(a) or pursuant to sec-
days after being granted. tion 44, shall be registered in the Patent and

"(2) A party granted a security interest in Trademark Office, and a certificate of regis-
a registered mark or a mark for which appli- tration issued. and notice of the registration
cation to register has been filed may, after shall be published in the Official Gazette of
default by the party granting the security -the Patent and Trademark Office; or
interest. require the debtor to assign the "(2) a notice of allowance shall be issued
mark to- to the applicant if he applied for registra-

"(A) a transferee who is also being as- tion under section l(b). Within six months
signed that part of the goodwill of the busi- following the date of the notice of allow-
ness connected with the use of and symbol- ance, the applicant must file in the Patent
ized by the mark; or - and Trademark Office, together with such

"(B) the party holding the security inter- number of specimens or facsimiles of the
est, even though such party does not pres- mark as used in commerce as may be re-
ently engage in the business to which the quired by the Commissioner and payment of
mark relates, provided that the secured the prescribed fee, a verified statement that
party either subsequently engages in the the mark is in use in commerce and specify-
business to which the mark relates or holds Ing the date of applicant's first use of the
the mark only for the purpose of subse- mark and the date of applicant's first use of
quently transferring the mark along with the mark in commerce, those goods or serv-
the goodwill associated with the mark and ices specified in the notice of allowance on
that such subsequent transfer occurs prior or in connection with which the mark is
to dissipation of the goodwill used in commerce and the mode or manner

"(3) A security interest in a mark obtained in which the mark is used in connection
pursuant to this section will extend to the with such goods or services. Subject to ex-
consideration received upon.:the sale,. ex- arination and acceptance of the statement
change, collection or other disposition of of use, the mark shall be registered in the
the mark for ten days after receipt of the Patent and Trademark Office, and a certifi-
consideration by the transferor and will cate of registration issued, for those goods
then lapse unless a financing statement or or services recited in the statement of use
other document is filed as required by ap- for which the mark is entitled to registra-
propriate State law. ' -- tion and notice of registration shall be pub-

"(c) In any assignment of, or grant of a se- lished in the Official Qrsette of the Patent
curity interest in a mark it shall not be nec- and Trademark Office. The notice shall
easary to include the goodwill of the busi- specify the goods or services for which the
ness connected with the use of and symbol- mark is registered.
ized by any other mark used in the business "(A) The time for filing the statement of
or by the name or style under which the use shall be extended for an additional six-
business is conducted. month period upon written request of the

"(d) Assignments and grants of security applicant prior to expiration of the six-
interest shall be by instruments in writing month period. Such request shall be accomn-
duly -executed. Acknowledgment shall be panled by a verified statement that the ap-
prima facie evidence of the execution of an plicant has a continued bona fide intention
assignment or a grant of a security interest to use the mark in commerce and specifying
and when recorded in the Patent and Trade- those goods or services identified in the
mark Office the record shall be prima facie 'notice of allowance on or in connection with
evidence of execution. An assignment of or which the applicant has a continued bona
grant of a security interest in a mark shall fide intention to use the mark in commerce.
be void as against any subsequent purchaser Up to six further extensions of six months
or other entity being granted an interest for each shall be obtained when requested prior
a valuable consideration .without notice, to the expiration of the extended period
unless recorded in the Patent and-Trade-, and accompanied by a verified statement
mark Office within three months after the that the applicant has a continued bona fide
date thereof or prior, to such subsequent ' intention to use the mark in commerce and
purchase in the case of an assignment, or specifying those goods or services identified
within ten days after the grant of-any secu- · in the most recent extension for which the
rity interest. - - -.:-- :-- applicant-has a continued bona ide inten-

'(e) -A separate record of documents sub- -tion to use the mark in commerce. Each re-
mitted for recording under this section shall quest for an extension shall be accompanied
be maintained in the Patent and Trademark by payment of the prescribed fee.
Office. Such record shall include any re- "(B) The Commissioner shall notify any
lease, cancellation. discharge, or satisfaction applicant who files a statement of use of the
relating to -any conveyance or other instru- acceptance or refusal thereof and, if a refus-
ment affecting title to or any interest in a al, the reasons therefor. An applicant may
registered mark or a mark for which appli- amend his statement of use and may seek
cation to register has been filed. review by the Commissioner of a final refus-

"(f) An assignee or holder of a security in- al
terest not domiciled in the United States , ."(C) The failure to timely. file a verified
shall be subject to and comply with the pro- statement of use shall result in abandon-
visons of section l(d) of this Adt.". - ment or the appllcation.".
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SEC 15. Section 14(c) of the Trademark

Act of 1946 (15 US.C. 1064(c)) is amended
to read as follows:

"(c) at any time if the registered mark be-
comes the generic name for the goods or
services, or a portion thereof, for which it is
registered, or has been abandoned, or its
registration was obtained fraudulently or
contrary to the provisions of section 4 or of
subsection (a), (b), or (c) of section 2 for a
registration hereunder, or contrary to simi-
lar prohibitory provisions of such prior Acts
for a registration thereunder, or if the regis-
tered mark is being used by. or with the per-
mission of, the registrant so as to misrepre-
sent the source of the goods or services in
connection with which the mark is used. If
the registered mark becomes the generic
name for less than all of the goods or serv- -
ices for which it is registered, a petition to
cancel the registration for only those goods
or services may be filed. A registered mark
shall not be deemed to be the generic name
of goods or services soley because such mark
is also used as a name of or to identify a
unique product or service. The primary sig-
nificance of the registered mark to the rele-
vant public rather than purchaser motiva-
tion shall be the test for determining
whether the registered mark has become
the generic name of goods or services in con-
nection with which it has been used; or"

Sc 16. Section 15(4) of the Trademark
Act of 1946 (15 U..C. 106854)) is amended
by striking out "the common descriptive
name" and inserting in lieu thereof "the ge-
neric name".

Sc. 17. Section 18 of the Trademark Act
of 1946 (15 US.C. 1068) is amended by-

(1) striking out "or restrict" and inserting
in lieu thereof "the registration, in whole or
in part, may modify the application orregis-
tration by limiting the goods or services
specified therein. may otherwise restrict or
rectify with respect to the register..

(2) striking out "or" before "may refuse";
and' '" .

(3) adding at the end thereof the follow-
ing: "However, no final Judgment shall be
entered in favor of an applicant under sec-
'tlon l(b) who alleges likelihood of confusion
prior to the mark being registered".

Sac. 18. Section 21 of the Trademark Act
of 1946 (15 U.C. 10'71) is amended-

(1) in subsection (a), by striking out "sec-
tIon 21(b)" each place it appears and insert-
ing In lieu thereof "subsection (b)";-

(2) in subsection (a), by striking out "sec-
tion 21(aX2)" and inserting in lieu thereof
"paragraph (2) of this subsection":

(3) in subsection (aX4), by adding at the
end thereof the following. "However, no
finsal judgment shall be entered in favor of
an applicant under section l(b) who alleges
likelihood of confusion prior to the mark
being registered.";

(4) in subsection (b), by striking out "sec-
tion 21(a)" each place it appears and insert-
ing in lieu thereof "subsection (a)"'
: (5) in subsection (bXl), by adding at the
end thereof the following, "However, no
final Judgment shall be entered in favor of
an applicant under section l(b) who alleges:
likelihood of confusion prior to the mark
being registered"; and -

(6),in subsection (bX3), by amending the
first sentence of such paragraph to read as
follows

"(3) In any case where there is no adverse
party, a copy. of the complaint shall be
served on -the Commissioner, and, unless
otherwise directed by the court, all the ex-
penses of the proceeding shall be paid by
the party bringing the case. whether the
final decision is in favor of such party or
not."..
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- S&c. 19. Section 23 of the Trademark Act
of 1946 (15 U.S.C. 1091) is amended by-

(1) inserting "(a)" before "In addition" in
.the first paragraph;

(2) Inserting "(b)" before "Upon the" in
the second paragraph;

(3) inserting "(c)" before "For the pur-
poses" in the third paragraph;

(4) striking out "paragraphs (a)," In sub-
section (a), as designated herein, and insert-
ing in lieu thereof "subsections (a),";

(5) striking out "have been In lawful use
in commerce by the proprietor thereof,
upon" in subsection 'a), as designated
'herein ;and inserting n lieu thereof "are in
use in commerce by the owner thereof, on";

(6) striking out "for the year preceding
the filing of the application" in subsection
(a), as designated herein;

(7) inserting before "section 1" in subsee-
ton (a), as designated herein. the following:
"subsections (a) and (d) of";

(8) adding at the end of subsectIon (c), as
designated herein, the following: "The filing
of an application to register a mark on the
supplemental register, or registration of a
mark thereon, shall not constitute an admis-
sion that the mark is not eligible for regLs-
tration on the principal register established
herelm":; and

(9) striking out the last paragraph.
Sc 20. Section 24 of the Trademark Act

of 1946 (15 U.ac. 1092) is amended by-
(1) strIking out "was not entitled to regis-

ter the mark at the time of his application
for registration thereof," and inserting in
lieu thereof "Is not entitled to reglstra-
tion,": and

(2) by adding at the end thereof the fol-
lowing: "However, no final judgment shall
be entered In favor of an applicant under
section l(b) who alleges likelihood of confu-
sion prior to the mark being registered.".

S. 2L Section 26 of the Trademark Act
of 1946 (15 U.S.C. 1094) Is amended by-

(1) inserting "l(b)," after "sections"; and
(2) inserting "7(c)," after "7(b)".
Sc, 22. Section 30 of the Trademark Act

of 1946 (15 U.S.C. 1112) is amended by strik-
ing out "goods and servtces upon or In con-
nection with which he is actually using the
mark" and inserting in lieu thereof "goods
or services on or in connection with which
he is using or he has a bona fide intention
to use the mark in commerce".

Sc. 23. Section 33(a) of the Trademark
Act of 1946 (15 US.C. 1115(a)) is amended
by-

(1) inserting "the validity of the registered
mark and of the registration thereof, of the
registrant's ownership of the mark, and of
the" after "prim facie evidence of";

(2) inserting "or in connection with" after
"in commerce on"; and

(3) Inserting ", including those set forth in
subsection (b)," after "or defect".

Szc. 24. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C. 1115(b)) is amended
by-

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows

"(b) To the extent that the right to use
the registered mark has become incontest-
able under section 15. the registration shall
be conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
mark, and of the registrant's exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or In con-
nection with the goods or services specified
in the affidavit filed under the provisions of
section 15 or. if fewer in number, the renew-
al appllcation filed under the provisions of
section 9 hereof, subject to any conditions
or limitations in the registration or in such
affidavit or renewal application. Such con-

elusive evidence of the right to use the reg-
istered mark shall be subject to proof of in-
-fringement as defined in section 32, and
shall be subject to the following defenses or
defects": and

(2) adding at the end of the subsection,
the following:
"In addition, equitable principles including
laches, estoppel, and acquiescence, where
applicable, may be considered and applied,".

Sc 25. Section 34 of the Trademark Act
of 1946 (15 U.SC. 1116) amended-

(1) in subsection (a) by-
-(A) striking out vof the registrant of a

mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and

(B) adding at the end thereof the follow-
ing:
.However, no final Judgment shall be en-
tered in favor of an applicant under section
l(b) who alleges likelihood of confusion
prior to the mark being registered."; and

(2) in subsection (c) by striking out "pro-
ceeding arising and inserting in lieu there-
of "proceeding involving a mark registered".

8c. 26. Section 35(a) of the Trademark
Act of 1946 (15 US.C. 1117(a)) is amended
by striking out "of the registrant of a mark
registered in the Patent and Trademark
Office" and inserting in lieu thereof "pro-
tected under this Act".

Sc 27. Section 36 of the Trademark Act
of 1946 (15 U.S.C. 1118) is amended by-

(1) striking out "of the registrant of a
mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and

<2) strIking out "registered mark" and in-
serting in lieu thereof "mark".

Sic. 28. Section 43(a) of the Trademark
Act of 1946 (15 US.C 1125(a)) ia amended to
read as follows

"(aX1) Any person who uses in commerce
on or in connection with any goods or serv-
Ices, or any container for goods, any word.
term, name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct,
which-

"(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another; or

"(B) by use of a false designation of origin
or of a false or misleading description or
representation, or by omission of material
information, misrepresents the nature,
characteristics, or qualities of his or another
person's goods, services, commercial activi-
ties or their geographic origin; or

"(C) is likely to disparage or tarnish a
mark used by another;
shall be liable in a civil action by any person
who believes that he is or is likely to be
damaged in his business or profession by
such action.

"(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United States; Provided,
That nothing in this subsection shall be
construed so as to preempt the jurisdiction
of any State to grant relief in cases of
unfair competition.".

SEc. 29. Section 43 of the Trademark Act
of 1946 (15 U.S.C. 1125) is amended by
adding at the end thereof the following new
subsection:

"(cXl1) The owner of a famous mark remgs-
tered under the Act of March 3, 1881. or the
Act of February 20, 1905. or on the principal
register established herein shall be entitled,
subject to the principles of equity, to an in-
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'Junction- against another person's ue in
commerce of a mark, commencing after the
registrant's mark becomes famous,--which
causes dilution of the distinctive quality of
the registrant's mark' anrd to obtain such
other relief as h provided in this subsection.
In determining whether a mark i distInc-
Uive and famous, a court may consider fac-
tors such as. but not limited to-

"(A) the degree of inherent or acquired
distinctiveness of the mark;

('B) the duration and extent of use of the
mark on or in connection with the goods or
services;

"(C) the duration and extent of advertis-
ing and publicity of the mark; . -

"(D) the geographical extent of the trad-
ing area in whlch the mark s used; --

"(E) the channels of trade for the goods
or services with which the marks used;

-(F) the degree of recognition of the mark
in its and in the other person's trading areas
and channels of trade; and

"(G) the nature and extent of use of the
same or similar marks by third parties.

"(2) The registrant shall be entitled only
-to injunctive relief in an action brought
under this subsection, unless the subsequent
user willfully intended to trade on the regis-
trant's reputation or to cause dilution of the
reglstrant's mark. If such willful intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of
the court and the principles of equity.

"(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1905 or
on the principal register established herein
shall be a complete bar to an action brought
by another person. under the common law
or statute of a State, seeking to prevent di-
lution of the -distinctivene of a mark,
label, or form of advertisement.". .

c. 30. Section 44 of the Trademark Act
of 1946 (15 US.C. 1126) is amended- -

(1) by striking out "paragraph (b)" each
place it appears and inserting in lieu thereof
"subsection (b)";

(2) in subsection (dX2) by striking out
"but use in commerce need not be alleged"
and inserting in lieu thereof "including a
statement that the applicant has a bona
fide intention to use the mark in com-
merce";

(3) in subsection (d)(3), by striking out
"foreing" and inserting in lieu thereof "for-
eign";

(4) in subsection (e) by adding at the end
thereof the following '"The application
must state the applicant's bona fide inten-
tion to use the mark in commerce, but use
in commerce shall not be required prior to
registration."; and

(5) in subsection (f), by striking out "para-
graphs (c). (d)," and inserting in lieu thereof
"subsections (c). (d),".

Sic. 31. Section 45 of the Trademark Act
of 1946 (15 U.S.C. 1127) is amended by-

(1) amending the paragraph defining "re-
lated company" to read as follows-:

"The term 'related company' means any
person whose use of a mark is controlled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.";

(2) amending the paragraph defining
'trade name" and "'commerclal name" to
read as follows

"The terms 'trade name' and 'commercial
name' mean any name used by a person to
identify his business or vocation.";

(3) amending the paragraph defining
"trademark" to read as follows:

The term 'trademark' means any word.
name, symbol or device or any combination
thereof used by a person, or which a person
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has a bona fide intention to use in com- prima fadie evidence of abandonment. 'Use' SEMION 4
merce and applies for registration on the means use made In the ordinary course of The bill rewrites sectIon 2(d) of the Act to
principal register established by this Act, to trade, commensurate with the circum- reflect nten and to amend the con-
identify and distinguish his goods, Including stances, and not made merely to reserve a current use systei It also modifies the sec-
a unique product, from those of others and right In a mark; or ondary meaning language of the Lanhan
to indicate the source of the goods, even if "(2) when any course of conduct of the Act.
that source is unknown."; owner, including acts of omission as well as The intent-to-use application system es-

(4) amending the paragraph defining commission. causes the mark to become the tablished by this bill provides that. subject
"service mark" to read as follows: generic name for the goods or services or to a mark being registered on the principal

"The term 'service mark' means any word, otherwise to lose its significance as a mak register, the filing of an application for reg-
name, symbol, or device or any combination Purchaser motivation shall not be a test for istratlon on the principal register will con-
thereof used by a person. or which a person determining abandonment under this sub- stitute nationwide "constructive use" of the
has a bona fide intention to use In cor- paragraph, mark if the mark is registered Therefore.
merce and applies for registration on the "The term 'dilution' means the lessening the bill amends section 2(d) to make clear
principal register established by this Act, to of the distinctive quality of a famous mark that If another person has previously filed
identify and distinguish the services of one through use of the mark by another person an application to register the same or a con-
person, including a unique service, fronitoseof a in duicte ter rce. frofm regardless of the presence or absence of (1) fIusngly similar ark and that applicationthose of others and to Indicate the source of
thoe services evndt ifdth atet source in own competition between the users of the markt s pending before the Patent and Trade-

or (2> likelhood of confusion. mistaee orTitles, character names, and other dst (2) likelihood of cofusion, mistake, or- mark Office, the later applicant should betie fearaesof es radotorrelevsiodeception arising from that use". egitraton uil such time as thetive features of radio or television programs denied regstration unt/l guch time as the
may be registered as service marks notwith- earlier-filed application has been disposed.
standing that they, or the programs, may SEcro0-BY-Sc.Ron AALYsrs This practice of suspending later-filed appli-
advertise the goods of the sponsor."; aSE-ON 1 cations Is consistent with current PTO prac-

(5) -amending the paragraph defining "cer- tice with respect to use-based applications.
tificatlon mark" to read as follows: This section identifies the bill as the Deleting reference to contnued and exist-

"The terr 'certification mark' means any "Trademark Law Revision Act of 1987' Ing use the proviso of section 2(d) reflects
word, name, symbol or device or any combi- SEcrow a the possibility of concurrent use applica-
nation thereof used by a person other than 8ectfon 2 provides that references in the t/ons based on intent-to-use.
its owner, or for which there is a bona fide bill to the Trademark Act of 1940 are to "An The proviso of section 2(d) is also amend-
Intention for such use In commerce through Act to provide for the registration and pro- ed to corret an anomaly in the law which
the filing of an application for regitraon tecon f trdeark in commerce to prohibits the lssuane of concurrent use
on the principal register established by this ribta th ane of a
Act, to certify regional or other origin, ma- carry out provisions of certain international registration to a party whose first use of a
terial mode of manufacture, quality, accu- conventions and for other purposes", corn- mark occurred after the filing date of an-

racy, or other characteristes of such per- monly called the Ianham Act. other's application or registration, even If
the pate enlter into an 114reemnent estab-son's goods or services or that the work or s othe parties enter Into an areement estab-

labor on the goods. or services was per- lishing their respective righits Presently, IfThe bill ammends the a.tnhamb Act to th ater applicant did not make use of itsformed by members of a union or other or- permit the filing of applications for the reg- mark prior to another's application or regis-
(a nn paion."c Istratlon of marks on the prtnlcpal register tratlon. it would be denied registration
c(6) amendin trhe paragraph foows c r col- on the basis of a bona fide Intention to use Section 2( of the Act presently allowslectivemark" to.read a followx -. the mark in commerce In stngshn the Commnioner to accept, as evidence'"The' term 'collective mark' memans thou provisions of the bill to pp that mar h become distinctive (e,

trademark or rer camnrk tred by thethero orotefleaigoppith·makhbemedtntve(etrademark or servicec mark used by the ations based on use from those based on that It has acquired secondary meatning),
members of a'cooperatmve, an asocita/on orothers a cllectoe group or: organoiation, or intent-to-use, the Issue of whether a person proof of substantially, exclusive and contin-other collective group or organisation, or
which such members have a bona fide inten- who has not used a mark in commerce can uous use of the mark In commerce by the
tIon to use in commerce and apply for regis- rightfully be cale.lts owner is avoided. In appUcant for the, five years next preceding
tratlon on the princtpa register estalished keeping with the new definition of use In the date of the- fiing of the application The
by this Act, and Includes marks indicating commerce set forth in section 31 of the bilL bil permits the Commissidoner to accept
.memberahip In a union. an association, or the word aetuallr b deleted from section such an offer of proof If the mark has been
otherorganhaton._"; - '(&XlXcX). * e' used for five consecutIve years next preced-(7) r'amending the paragraph defining TeC bill requires applcants flngo the in the date that the offer of proof Is made.
Y'mrark" to read as follows:.. - . basis of iatent-to-use to state their boo fide

e term'mar' incluides any trademark ntention to use the mark In commerce. By Scnao= a5
. service mar collective mark, or certfiea- bona fide, the bill means an intention which The bill permits the fling of applications

tion marL"s. is-firm, though It may be contingent on the to register service marks on the basis of
(8) amending the matter which appears outcome of an event. The goods or services Intent-to-use and deletes language from the

between the paragraph definlnn "mark", ' specified In the application must be specific 'Act providing for a separate register for
and the paragraph defining "colorable imi- enough to permit those searching the trade- service marks As service marks are present-

.tation" to read as follow. - . . mark records of the UA. Patent and Trade- ly reglstrahle without the need for a sepa-
."'The term 'use in commerce' means use of mark Office to determine the existence of a rate register, deletng provision for a sepa-

a mark In the ordinary course of trade, com- conflict. The bill also makes specific refer- rate register for these marks will not have
mensurate with the crcumstances and not ence to the fact that while applications for any practical effect beyond removing unnec-
made merely to reserve a right in a mark registration may be filed on the basis of essary language from the Trademark Act.
Flor purpose of this Act, a mark shall be tntent-tose, marnks (except for those ap-
deemed to be in me in commerce (1) on plied for regi tatlon on the basis of a for- JI-ON 5
goods when It i placed In any manner on eign registration or priority date under 8ec- 8ection 6 makes the same changes to the
the goods or their containers or the displays tlon 44 of the Act) wil not be registered Act with redpect to collective and certifica-

· assrodated therewith or on the tags or labels. until they have actrualy been used in corn- -tion marks as are made by section 5 of the
affixed thereto-or If the naturp of the merce .-.. bill dealing with service mark. In addition,
goods makes such pla.cement imnpracticable- Dr other respects, the bill's language per- this section makes a housekeeping change
then on documents associated with the mitting intent-to-use applications parallels, to empharsz the difference between collec-
goods or theirl3e, and the goods are sold or to the greatest extent possble, the Act's ex- -tfve and certification marks, the former of

:.trasporteb In acomm e, and. (2) on serv.- Isting 'provisMons relating to applicatlons which can be used to represent that their
Ices whe Itt Is u or displayed in the sale fled'on the basi of use in commerce For owners (e.g., umions, associations or other
or advertising of service_ -and the services example, a filing fee and a drawing of the organizations) makeorsell the goods or per-
are rendered in commerce, or the services mart will be required. In addition It makes form the services In connection with which
ae rendered In, more than one State or in allowance for concurrent use applications. these marks are used.
this and a foreign country and the person based on intent-to-use.
rendering the services is engaged In corn- The bil also provides that an applicantSEIN
merce in connection therewith. filing on the basis of Intent-to-use who initi- The bill provides that when first use of a

"A mark shall be deemed'to be 'aan- ates use of the mark during the time that mark is made by a related company (e.g., a
doid'-- Itst application for registration is being ex- licensee), that use will Inure to the benefit

"(1)- When its se has been discontinued ai· mned by the Patent and Trademark ·of applicant or registrant This reflects the
with Intent not to resume. Intent not. to Office mayeclaim the benefits of such use by prevailing view of the courts and provision
resumemay be infesre roa circumstances amenditng its. application to conform to the for it is currently contained In the Trade-
Nonuse for two consecutive years shall, be -requtrements fora use-based application markRules of Practice (31 CFR 2.38a)).
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SECTION S

Section 8 contains a conforming amend-
ment necessitated by the redesignation of
subsection 7(d) as section 7(e) in section 9 of
the bill.

SECTION 9

Without understandable reason, the evi-
dentiary language of sections 7(b), 33(a) and
33(b) reads differently and the bill corrects
this inconsistency by amending each of
these sections to read that registration pro-
vides ". .. evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
mark, and of the registrant's exclusive right
to use the registered mark in commerce on"
or in connection with the goods or services.
. ..". Section 9 amends section 7(b) accord-.
Ingly.- -' : ". . :

Section 9 also makes provision for "con-
structive use". Constructive use is an essen-
tial element of an intent-to-use system
which, at the same time, furthers the pur-
poses of the Lanham Act. Constructive use
fixes an applicant's -nationwide priority
rights in a mark, subject to the mark's regis-
tration on the principal register, as against
any other person'except for a person whose
mark has not been abandoned and who,
prior to the applicant filing .lts application.
used the -mark, or filed an application to
register the mark on the principal register
and that application is pending or has re-
suited in registration on the principal regis-
ter, or filed a foreign application to register
the mark and acquired a right of priority by
the timely filing of an application for regis-
tration under section 44(d). It applies to ap-
plications based on both use and intent-to-
use.

Without constructive use. intent-to-use
applicants would be easy targets for pirates
and would be vulnerable to anyone initiat-
ing use of a mark after they had applied for
registration but before they had begun to
make use of-the mark, thereby undermining
the system's ability to increase certainty in
the marketplace, Moreover.- it promotes use
of the registration system by offering all ap-
plicants a further incentive to apply and
register their marks and encourages all per-
sons to search the PTO's trademark records
before adopting and investing in new marks

SECTION 10

The bill makes two changes to the Act
that, with the revised definition of use in
commerce set forth in section 31, will help
decrease the amount of abandoned or inac-
tive marks ("deadwood") on the register.
The first amendment halves the term of
registration from twenty to ten years and
the second requires registrants filing the re-
quired affidavit of use during the sixth year
of the registration term to include a state-
ment paralleling the statement required at
the time of renewal, namely, that the mark
is in use on or in connection with the goods
or servcles specified in the registration Any
goods or services for which the mark is not
used will be deleted from the registration.
Presently registrants must only state that
the mark is in use on commerce.

SECTION 11

Consistent with reducing the term of reg-
istration, the bill reduces the term of renew-
al from twenty to ten years. In reducing the
term of renewal the renewal fee would also
be decreased.

SECTION 12

The bill prohibits the assignment of an
intent-to-use application prior to registra-
tion of the mark unless the application is as-
signed to a successor to the business of the
applicant to which use of the mark pertains.
Permitting assignment of applications
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before a mark is used Would conflict with : applicants must meet when they originally
the principle that a mark may be validly as- file their applcations. - -

signed only with some of the business or * While the bill does-not specify the nature
goodwill attached to use of the mark and "of the PTO's examination of the statement
would encourage trafficking in marks - of use, It is intended that this examination

It also expands the Act to include provi- is aimply for the purpose of determining
sions clarifying the nature of a security in- issues that could not have been considered
terest in a mark (Le, what rights a secured during the initial examination of the appl-'
party obtains in a debtor's mark) and the cation. For example, whether the person
mechanics for recording and enforcing such filing the statement of use is the applicant,
interests (I.e. where filings should be made whether the mark, as used, corresponds to
and how to effect foreclosure). It provides the drawing submitted with the application.
that a security interest in a registered mark whether the goods or services were Identi-
or a mark for which an application for regi- fed in the applicatonand not subsequently
tratlon has been filed can be obtained only deleted and whether the mark, as displayed
by filing In the Patent and Trademark in the specimens or facsimle, functions as
Office, that a security interest is to be' mark If the statement of use is accepted,
granted in both the marit and the goodwl the mark Is registered and a notice of regis-
accompanying the mark, and that the tratlon appears in theOffical Gazette. This
holder of a security interest has the right to notice will state the goods or services for
foreclose on the mark and the goodwill asso- which the mar is. registered because in
clated with the mark and the right to pro- some instances they may differ significantly
ceeds from the sale of the mar. from those which were specified when the

SEcTION 13 mark was published for opposition. If regis-
Section 13 provides for the examination of tratlon is refused, the applicant would be

applications for registration submitted on able to appeal the refusal to the Commis-
the basis of intent-to-use. Intent-to-use ap- aioner. -
plications are to be fully examined by the The bill also provides that intent-to-use
Patent and Trademark Office before they applicants will be entitled to up to six ex-
are published for opposition. While the ab- tensions of time, for six months each, to file
sence of specimens or facsimiles of the mark the statement of use. This brings the total
as used will prevent the PTO from deter- length of time between issuance of the
mining whether the application covers sub- notice of allowance and the time when use
Ject matter not constituting a trademark or must be initiated to four years. Only one re-
service mark, -whether a mark .s actually quest for extension may be obtained at a
being used as a mark and whether the mark time and each must be'accompanied by a fee
as used differs materially from the drawing and a statement that the applicant has a
of the mark submitted with the application continued bona fide intention to use the
these considerations will not affect exami- mark in commerce on or in connection with
nation of the mark for descriptiveness and the goods or services recited in the notice of
confusing similarity and will be addressed allowance or the most recent request for ex-
when the statement of use provided for in tension. Permitting applicants to obtain
section 14 of the bill is filed, only one extension at a time, and requiring

SECTION 14 that a fee be paid for each. will deter appll-
The bill revises section 13 of the Act to re. cants who do not have a serious good faith

fleet several aspects of a dual system under intention to use a mark from maintaining
which applications to register marks on the their applications and preventing others
principal register can be based on use or from adopting the mark for use. The failure
intent-to-use. The present language of the to timely file the statement of use will
section. which specifically relates to oppos- result in abandonment of the application.
tlons to register, does not require revision sECoN IS
because the procedure whereby a person
bma oppose the registration of a mark is the The bill revises section 14(c) of the Act in
same. whether the application is based on three respects First the term common de-
use or intent-to-use. Were it different, the scriptive name" is replaced by "generic
goal of reducing uncertainty before an p- name to reflect current usage of the term
plicant invests in commercial use of a ma k by the courts and in general language.
would be defeated. Second, It provides that a petition to cancel

Language specifically relating to the regis- a registration on the grounds that a regis-
tration of marks is added to make clear the tered mark has become a generic name
procedures that must be followed before a should not extend to the entre registration
mark applied for registration on the basis of if the mark has become generic for only
intent-to-use will be registered. The bill first some of the goods for which it is registered.
provides that marks, other than those ap- Third, it makes provision for the cancella-
plied for registration on the basis of intent- tion of a service mark if it should become
to-use, will be registered if they are not suc- the generic name of a service.
cessfully opposed. In this respect, it codifies SECTION Is
what presently occurs with respect to all A minor change to subsection 15(4) of the
principal register marks, including those ap- Act is made to reflect use of the term "ge-
plied for registration under section 44 of the neric name in the Act.
.Act. Then it sets forth the requirements
that must be met by applicants who file ap- SECTON 17
plications to register on the principal regis- The bill gives the Trademark Trial and
ter on the basis of intent-to-use by providing Appeal Board authority to limit or other-
that if registration of the mark is not suc- wise modify the goods or services identified
cessfully opposed, a notice of allowance will in a registration or application to avoid like-
be issued to the applicant. Within six lihood of confusion and to determine trade-
months after the date of this notice of al- mark ownership rights where they are at
lowance. the applicant must file a verified variance with the register. This new author-
statement that the mark is in use in com- ity. while seemingly minor. is quite signifi-
merce on or in connection with the goods or cant. With respect to the first, actual prod-
services specified in the notice of allowance uct descriptions and trade channels are
and must submit specimens or facsimiles of highly relevant in court proceedings and. as
the mark as actually used. The elements of regards the second, it may obviate the need
this statement of use, when combined with to initiate a court proceeding in a matter
the requirements for applying to register, that could be easily handled by the Board.
thus equal the requirements that use-based It also gives the Trademark Trial and

I
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Appeal Board flexibility in addressing
intent-to-use applications if testimony about
intended use results in a factual determina-
tion that the goods or services specified in
the application are stated too broadly.

Because rights in a mark are not created
unless and until the mark is used. the bill
stipulates that the Trademark Trial and
Appeal Board should not enter final Judg-
ments in favor of intent-to-use applicants al-
leging likelihood of confusion based solely
on their application until the mark is regis-
tered. This limitation applies only to likeli-
hood of confusion cases because use would
not affect determinations involving such
Issues as descriptiveness or priority.

SEcTION 18

Section 18 of the bill provides that the
courts, like the TTAB. should not enter
final Judgments In Intent-to-use cases In-
volving likelihood of confusion until the
mark is registered, and gives the courts dis-
cretion to refrain from charging the party
bringing an er parte appeal all the costs of
such a. proceeding. The latter provision will
assure that the PTO seriously considers the
need for incurring certain expenses in ex
paste cases.

SECTION 24

This section makes clear that incontest-
ability does not relieve a registrant from the
burden of proving likelihood of confusion.
conforms the evidentiary language of sec-
tion 33(b) to that contained in sections 7(b)
and 33(a). provides that the section incorpo-
rates section 15 limitations by reference and
adds language to the Act stipulating that
the exclusive right to use a mark is subject
to laches, estoppel. acquiescence and other
equitable defenses such as unclean hands.

SECTION 25

The bill extends injunctive relief to ac-
tions brought under section 43(a) of the Act
and stipulates that injunctive relief is not
available to an intent-to-use applicant prior
to registration because he could not assert
priority or likelihood of confusion before he
initiated use. In addition. it relieves court
clerks of the need to give notice to the Com-
nissioner of cases involving unregistered
marks.

sECTIno a2

-Section 26 makes provision for the recov-
ery of profits. damages and costs in actions
under section 43/a)L Presently., these reme-
dies are available only to owners of regis-

s ION 19*s tered marks.
The bill elimlnates the one-year use re- sEcTrIoN 27

quirement. for applying to register a mark The bUl provides that destruction orders
on the supplemental register and provides arealso avalableinsection43(a)tactions.
that neither application to register nor reg-
istratfon on the supplemental register con- seo
stitute ar admission that the mart has not Sectiort 28 of the bill amends section 43(a)
acquired secondary meaning. of the Ac to eonform to the expanded

ElHmimatng the onyear use requirement sc5pe o ,proteclo the courts have given It.
for aplying to register marks on the supple- to mae rpreent about another's
mental register wi have no affect on the goods actionable to- Dotet trademarks
underlying rights o the. registrant use against disparagement and tarnishment. In
for lesa than one year would not rule out amending se 43(al however. there is no
that a mar't i capable of dstiangufhtlsng or Intent that the courts should& diseontinue
that it -r not sublect to proof of secondary givig te sectfon the same Innovative inter-
meanhig Doing so aiso precludes the need' pretatien they have given ft in the past.
to give the C _onmatner the authority to' WhFie he constutonalt of making tar-
waive the one-year use requhrementi f regis- nishmtne-.. ans dsparagement : actionable
tratton is reqn· I, obtain foreign prote-. may be tested, it Is believed that it will be
tilon for a rMU I .- -. -, upheld under extting authority that net-

Sectlon also- makes clear that applica- - tr infringing trademars nor false adver-
tiona' for th registration o marks on the tsing are wbect to First Amendment pro-
supplemental register cannotbe filed on the tectionm
basis of httent-to-use because these marks, nn Sxz 2a
by theifrnature. db not fUnctfon as markis or. The bill cree a federal cause.of action
become protectible untl-they aMcquire d for dlution of famous marks registered on
tinctlvenew through ,U: .. the principal register, The language of this

rr ' . : new section of the La m Act il highly se-
This sectn othe bill maks I conformIn lecitle. Proid, protection ony to' those

amendment to- reflect elifmhtlon of the mars which are both truly disictive and
one-year tre irement for applhatiops to famou and therefore mot likely to be ad-
register on the applemental register and versely affected by dflution. It would aug-
also precludes the entry of final judgments ment not. preemp. ste dilution laws an
in favor of intentot-use Awplcnts allegh would make a federal registration a con-
likellhood of until sub applicants plete defense to an action under state dll-,
have obtained regtrato for their marks tlion law- By adding this provision to the-

·a ;o .- --~-,-r,. -LanhamAct.' protection fiom- dlution be-
:-.' : ; ro s' . : _ :. comes natonally uniform and predictable.

The aen : dme ' s-s b a '21 of / and the parpose o the Act are furthered
the- bill are of a conforming nare to re- by creatn anowhe lneentive otr the regS.
fleet that ther M' provisios relating.to trafh ot tark;-. -

-intent-to-use and constructive: use do nots- ,:i- s on 0 - -. :
extend t sfplemefta reg"er.-., r' --. Th -. b requi' those apping for' egis"

acsro 22a. '.: t'2 trat" o of marks hn the UrS. on the bassi or
econ 22 contals a coforming emend- a forelm registran or a foreign priority

merit neeeasstated by-Intenet-to-us . date to state a bonn ftde intention to use the,
.e,, . -. : -by tmark In commerce. Presently, they need not

C- TIONa - . make any sch statement. This require-,
Section 23 makes the evideitiary langauge ment. in conJunction with making,provislon.

of section 33(a) consistent- with the pro- for an intent-to-use applicatlon system. re-
posed evidentiary lamgauge of sections 7(b) duces the disparity that now exists between
and 33(b) of the Act and rovides that the- the retrements U applIcants and for-
enumerated defens In, an action for In- eign applicants must meet In order to apply
fringement. of an incontestable registration . to register their marks. While this change-
arc equally': -applicble In -- ctions for In-. does not rete party, because It does not.
tringement of markswhich .hve ot ac require use before registration the differ-
quired incontestablllty status. ence is not significant as such registrations

can still be canneceled for abandonment due
to two consecutive years of non-use of the
mark.

SECTION 3,

Finally. the bill amends several of the
Lanham Act's definitions and adds a new
paragraph defining "dilution." By and large.
changes in the Act's existing definitions
modernize and tighten their language. make
them more consistent with preferable judi-
cial interpretation and reflect the creation
of an Intent-to-use application systemn

The definition of related company is
amended to delete the word "legitimately'"
as being superfluous (to avoid any inference
that use or control can be illegitimate. how-
ever, the word is retained In section 5 of the
Act) and to address confusion about wheth-
er a related company can control the regis-
trant or applicant as to the nature and quar-
Ity of the goods or services.

Trade name and commercial name are re-
defined to eliminate redundancies and
excess verbiage by relying on the all-encom-
passing definition of "person" the Act sets
forthL There is no intention, however. to
permit the registration of trade and com-
mercial names when they are not used on or
in connection with goods orservices.

In amending the definition of trademark.
service mark, collective marit and certifica-
tion mark to reflect intent-to-use. the bill
Includes specific reference to the filing of an
application for registration This avoids
questions of who might first hare conceived
of a mark-

The definition of trademark is alsos re-
vised to broaden it to reflect contemporary
marketing practices and to clarify a trade-
mark's function of distineuishing the goods
of one person from those of another. The
revised deffittion prarposefuHyy retains (tD
language relating to a trademe rk's ability to
Indicate source. (t the definition's current
incorporation, by iBplicatiln: of attributes
such as standrds of qualit)'. reputation and
goodwill. (iii) the requirement that a trade-
mark should be used "on or In connection
with" goods and liv> the words "symbol. or
device" so as. not to preclude the registra-
tfon of colors, shapes, smells. sounds or con-
figurations where they function as trade-
marks.
- The definition ofservice mark is amended
to reflect intent-to-use and to conform it to
the revised definition of trademark. Impor-
tantly. the new difinitlons of trademark and
service mark are not intended to limit in
any way the subjeet matter which histori-
cally haa qualified as a trademark or service
mar - .

The definitions of certification and collec-
tive marks are revised only to reflect intent-
bo-use and to conform to the revised defini-
tion of trademark Restrictive language is
deleted from the definition of mark. - --

Revision of the definition of use In corn-
merce. I: one, of the most far-reaching
amendments contained in. the bill Proposed
in the context of instituting an intent-to-use
system as a means of ellminating the cornm
mercfalty-transiXent paractice of. token
use. the revised definition will also, have a
measurable affect on improving the accura-
cy of the register (by permitting- the remor-
al of -deadwood-" and determining whether
a person has abandoned Its rights In a mark.
While the newar language will require Judicial
interpretation. It specifically contemplates
commercial, use common to a particular in-
dustry and. that rights would not be lost,
absent an Intent to abandon. U use is inter-
rupted due to special circumstances The
definitIon also is revised to relax the atffix-
ation requirement in the case of bulk goodst:
As redefined, use In commerce does not en-
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compass ause In advertisements and promo-
tonal materials. -.

The definition of abandonment'of mark is
amended to address strictly intrastate and
common law use of marks and to make it
more consistent with other provisions of the
Act ..

By Mr. HEINZ:
S. 1884. A bill to amend the Internal

Revenue Code of 1986 and title II of
the Social Security Act to provide an
exemption from coverage under the
social security program on a current
basis (pursuant to applications filed in
advance) for employers and their em-
ployees in cases where both are mem-
bers of faiths opposed to participation
in such program; to the Committee on
Finance.

socUL ascunrr EIMUON FOR TM AMnE
* Mr. HEINZ. Mr.. President, today I
am introducing legislation which my
colleague,' Representative RIrcAnB
ScHuLZe has sponsored in the House to
exempt the Amish and a'small group
of other religious sects from coverage
under Social Security. The Amish are
the most' visible of 'a group of religious
organizations who believe that they,
with God's help, should provide for
themselves in their old age as-well as
for their parents and other elderly
members of their sect. They also be-
lieve that It Is a sin to participate in
government programs which provide
assistance or any type of social insur-
ance.

To respect that belief, Congress
amended the Social Security law in
1965 to exempt self-employed mem-
bers of certain religious sects. The ex-
emption was extremely limited. It ap-
plied only to those few sects which
have been in existence since 1950,
which are conscientiously opposed to
the acceptance of private or public in-
surance and which make provisions for
the care of Its own members. To be in-
cluded in this exemption, a member
must waive rights to all Social Securi-
ty and Medicare payments which may
be available to him or his dependents.

At the time of its enactment,;this
law applied to most of the Amish, who
have traditionally been self-employed
as farmers. Due to a variety of
changes and economic problems in our
society, that is no longer the case.
Many of the Amish cannot afford to
purchase their own farms and, conse-
quently, now work for other Amish
farmers.

In a 1982 Supreme Court Decision,
the United States versus Lee, It was
ruled that Lee, an Amish farmer and
carpenter, must pay Social Security
taxes on several other Amish men who
worked for him because they were not
included under the narrowly defined
exemption in the current law. Shortly
after that decision, Congressman
ScHuLzE and I introduced legislation
to extend the Social Security exemp-
tion to these individuals. Once again, I
am proposing an exemption for this
clearly limited group of people who,
due to circumstances beyond their
control, have been forced into the situ-

ation of working, for 'others.. It would
apply only when both the: employer
and the employee are Amish-

This small, well-defined group of
people are not opposed to all taxes,
only those which apply to inclusion in
insurance programs In addition, this
bill would not encourage people to
become a member of a certain sect to
avoid paying Social Security, taxes.
With a total population of almost
90,000, the Amish have very few con-'
verts and few people leave the' Amish
community. Those who do' are no
longer exempt from Social Security
provisions.
-It is estimated that this exemption
would apply to 8,000 workers who, on'
the average, might earn $7,000 a year
in addition to payments in the form of
pigs, chickens, vegetables, and other
products of the land. Clearly, the
scope of this exemption is limited. It
would have minimal impact on the
revenues of the Social Security trust
funds. The cost of accommodating the
beliefs of these unquestionably sincere
religious sects is miniscule compared'
to the religious compromise forced
upon them by requiring their partici-
pation in the Social Security system..

By Mr. DODD (for himself, Mr.
CHAY=, Mr. HoLLINao, Mr.
SmoMN, Mr. SANroRD, Ms. MI-
XULSKI, Mr. HARmEn, Mr. RIn,
Mr. MAlsWaa -, Mr. T.rrc ;us,
Mr. PBEL Mr. BADLYm., Mr.
BuaRDIK, Mr. MOIRIHAN, Mr.:
DzConwcri, Mr. RrIEe, Mr.
ADAMs, Mr. LAuTEIBZKO, Mr.
RmxnKDY, Mr. DAsR Mr.
WEIcx.R and Mr. BwAxArN):

8. 1885. A bin to provide for a Feder-
al program for the improvement of
child care, and for other purposes; to
the Committee on Labor and Human
Resources.

AC FOR BETTER CHILD CARE SERVICES

Mr. DODD. Mr. President, today,
the Senate takes a step toward ad-
dressing the skyrocketing demand for
quality, affordable child care in this
country. As chairman of the subcom-
mittee on Children, Famllies, Drugs,
and Alcoholism, I am very pleased to
introduce a major child care initiative,
the Act for Better Child Care Services
of 1987. I am joined in this effort by
my distinguished colleague from
Rhode Island, and by other distin-
guished colleagues including Senators
CRANSTON, HOLLINGS, SIMON, SANFORD,
MIKULSgI, HARKUm, REID, MATSUNAGA,
MrrcHa., PiLL, BRADLEY, BURDICX,
MOYNIHAN, DECONcI, RIEGLE, ADAMS,
LAUTENsERG, KENNEDY, DASCHLE,
WEICKER, and BcINGsAN. Identical leg-
islation is also being introduced today
in the House of Representatives by
Congressmen KILuEE, SNowr, HAW-
KINs, and others

Child care was the very first topic
addressed by the Senate Children's
Caucus which Senator ARLEN SPECTER
and I set up in 1983. At that hearing 4
years ago, we learned that somewhere
between 5 to 15 -million elementary

school :children are -latchkey :hildreni'
they lack :adult supervislon 'after
school because their parents -must
work. That estimate' did not include
the milliong oft preschool age children
with parents in the labor force who
need child care services.

Since that 'first hearing, -we have
continued to see a skyrocketing
demand for quality, affordable child
care. Thirty years ago, men made'ip
70 percent of the work force. Today,
close to 79 percent of all mothers with
school-age children work outside of,
the home. So do close to half of all
mothers with infant under i year old.
And '8S perceit of'all women in the
work force are expected to have chil-
dren at some point during their work-
ing careers. So, the demand for child
care Is inescapable. : -

There are three buzz words that best
capture the child care picture in this
country. They are "available, afford-
able, and quality." Let's take available
first. Half of all the towns in my State
of Connecticut lack any formal after-
school care programa In New York
City, close to 70,000 infants and tod-
dlers need child care while their par-
ents work. Yet there are only 5,000
spaces for children under the age of 2
in all the' licensed public and private
child care programs in the city. So0,
only 7 percent of the youngest chil-
dren in New York City are in child
care that meets government standards.
And going clear across the country to
the city of Seattle, we find space in li-
censed programs for only 1 out of
every 3 children who need them.

The statistics on affordable child
care are no better. In Boston, the aver-
age weekly cost for family day care is
$115. In Dallas, that cost is $60 a week.
And in Denver,'it is $75. And across
the country, the cost of center or in-
home child care can be even higher.
When you average It all out, the aver-
age cost of full time child care for just
one child is $3,000 a year.

We have to keep in mind the average
income of American mothers and fa-
thers when looking at these cost fig-
ures. In 1983, the average earnings of
a female worker was only $12,758.
That makes paying $3,000 a year for
one child's care is one-quarter of the
average mother's income. And we must
keep in mind that 2 out of every 3
women who work are either the sole
support for their families or have hus-
bands who earn less than $15,000 a
year.

Last but not least, we get to the
issue of quality.

One of the best ways to assure qual-
ity child care is by attracting and re-
taining trained staff. Yet the incred-
ibly low salaries of the vast majority
of women who are child care workers
make the turnover in this profession
one of the highest in the country-, 90
percent of all family day care workers
earn less than the minimum wage.
And, 75 percent of all child care work-
ers, including those who work in cen-
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would.be required to act on the peti- protect the public-safety-with respect. 'served its purpose. this billwould re-
tion within 120. days of its filing. This .to ATV'a Negotiations are permitted quire the CPSC to amend its- 1970 reg-
will ensure that the. CPC will focus for a maximum of 60 days. However, if ulation so -as to extend the ban on
on. a potential safety matter 'in a the Commission determines after the lawn darts being sold to adults, unless
timely, responsible matter. commencement of negotiations that the CPSC finds they, do not present

In addition, the bill requires that the such negotiations will not produce an the" possibility- of puncture wound
CPSC defer to a voluntary standard expeditious and effective means of re- injury. I commend Senator WILSON for
pursuant to section 9 of the Consumer ducing the incidence of injury -and his interest and activity in this area,
Product Safety Act only where the death associated with ATV's, it may' and express my willingness to work
standard actually exists This should file suit before the end of'the 60-day with him and others to remedy this
preclude even the appearance that the' period. - -:.- situation. :
CPSC is to defer to a mere hope or' 'If the negotiations are successful, . -n... -,..scsMouas Prowvos·
promise that an industry will take andthelegislationsets oUtablueprint :.Thislegislatiqn:would also require
some. action. -Also, the bill requires for matters to be considered during nie- thatthe CPSC study Indoor air pollu-
that interested persons have the op- gotiation, then the equivalent of : tion, -adult "sleepwear -flammabillty-
portunity to comment on a voluntary "consent. decree" .would be filed. If.. -andchokng hazards ..of mall parts
standard before the CPSC defer to It. they are not successful the CPSC contained- in toThesethree items

Finally, the bill provides'that the must Immedlately- file. its section 12 -a 'currently the subject, of some
CPSC establish a system to monitor action, and the court is instructed to' actlon at the CPSC, and the leglala-
compliance with the voluntary stand- handle the matter on an-expedited tion-requires theCPC. to review its
ards which are used by industry, to basis In any case, the CPSC isalso in- activitietand report to the Congres s
ensure that these standards are being structed to complete its rulemaking on . a . t - -
met. ATV's, which was begun in 1985,. coNCLS-ON

T- LmzTTInoNSN o LZS within 1 year after the bill is enacted. We have, its seems to me, an obliga-
This legislation also would require The objective of this provision is ,to tion to ensure that America's products

the CPSC to conclude any rulemaking achieve the greatest improvement in are not only competitive but safe. In
proceeding within 1 year after it is ATV Safety in the shortest period of: fact, our products cannot be competi-
begun by the publication of an ad- time. It is my intention that this legis- tive if they are not safe and if our citi--
vance- notice of proposed rulemaking. lation send a signal that negotiations zens.cannot rely on their construction.
In those circumstances where the should begin now, right away. The The CPSC has a vitally important
CPSC requires more time to develop a CPSC and. manufacturers need not function to perform, and this legisla-
rule-for example, because of complex await the passage of this bill to start 'tion is intended to spur .the CPSC on
subject matter-the bill permits a 6- talking; they should begin now. At toward that goal. Some have called for
month extension; Testimony produced present, America's consumers are left more "punitive" measures with regard
at the Consumer Subcommittee hear- unprotected and subject to further: to certain Commissioners at the CPSC,
Ing suggested that some rulemakings injury. others have encouraged that we not
take as long as 3 or 4 years to be com- The parties should take these nego- address any Issue.at the CPSC for fear
pleted. This.provision will ensure that' tiations seriously and engage-in good- of making the situation -worse; still
the CPSC will act expeditiously- to faith bargaining with .the flexibility others would prefer that we ignore the
Conclude. its- formal rulemaking proc- and -fairness that will be -needed to situation at the CPSC. -The objective-
ess. ' conclude this matter quickly. Let me of this-legislation is not to "get"

I szz.,xa VZmcXZs : assure my colleagues that I view this anyone or to target any Industry, but
The bill contains a provision regard- matter with great seriousness; if the::to make the CPC.' become .a more

ng all-terrain :vehicles. At the-Con- actions required by this bill are not vital' and conslstent, agency. Enact-
sumer Subcommittee's hearing, tety productive, I will be back with a provi- ment of this legislation would leave
mony was presented which, in my sion that will further ensure the the CPSC more strengthened than it
opinion, demonstrated a lack of re safety of the public. is. I invite my colleagues who share
sponsibility on the part of-the manu- LAWN DARTS my commitment to safety to join me
facturers of all-terrain vehicles These Lawn darts, a game intended to be in cosponsoring the bilLo
vehicles are reportedly associated with played out-of-doors, have been banned
20 deaths and 7,000 injuries each under the Federal Haardous Sub- By Mr. DCONCINI:
month, and yet little action has been stances Act since 1970. However, under 8. 1883. A bill to amend the Act enti-
forthcoming to address these statis- an exemption granted pursuant to tied "An Act to provide for the regis-
tics. No voluntary standard is in place that act, they have been permitted to tration and-protection of trade-marks
for ATVs. be sold for adult use. They cannot be used in commerce, to carry out the

Though the CPSC has not acted as sold in toy stores, and a label must ac- provisions of certain international con-
expeditiously as I believe the situation company the packaging of the darts. ventions, and for other purposes;" to
demanded, last December the CPSC In April of this year, a tragedy befell the Committee on the Judiciary.
did vote to bring an action under sec- a young girl from California who was TrLADWWAR LAW RVIXSION ACT

tion 12 of the Consumer Product struck in the head and killed by one of * Mr. DECONCINL Mr. President, I
Safety Act alleging that all-terrain ve- these darts She was the third report- am pleased to introduce the Trade-
hides are an "imminent hazard." As ed fatality since 1970 from lawn darts, mark Law Revision Act of 1987, a bill
permitted by that act, and because the though the CPSC indicates that 6,100 to amend the Trademark Act of 1946,
CPSC felt that the expertise of more injuries from this product have been generally referred to as the Lanham
experienced litigators was desirable, reported between 1978 and 1986. Ama- Act. This legislation is designed to
the CPSC requested that the Depart- jority of these injuries involved the bring the 41-year-old Lanham Act up
ment of Justice represent the CPSC in head, face, eye, or ear. Approximately to date with present day business and
this action. That request was made in 81 percent of the victims were under commercial practices and realities, to
February of this year, and to date the the age of 15. Obviously, the ban on increase the value of the Federal
Department of Justice has not acted lawn darts, with Its exemption, has not trademark registration system for U.S.
on the request. Not only has the De- kept children from using them. companies, to continue the protection
partment not yet filed the action; the On October 20, 1987, the CPSC pub- of the public from counterfeit, confu-
Department has not even notified its lished an advance notice of proposed sion and deception, and to remove the
client, the CPSC, that it intends to rulemaking regarding actions to be current preference for foreign compa-
bring the action. This foot-dragging taken by the CPSC to ensure that nies applying to register trademarks in
has gone on long enough . lawn darts do not continue to cause in- the United States

This bill would require that the juries. Given the fact that the exemp- The status of trademark protection
CPSC move forward immediately to tion has been shown not to have laws is of interest to both consumers



and producers. Trademark law, which panies can expend months or years In addition, the legislation strength-
is part of the larger body of the law of and hundreds of thousands of dollars ens section 43(a) of the act by express-
unfair competition, gives consumers in developing a new product only to ly adopting a series of court decisions
the assurance that they can identify discover that another company has al- holding that the remedies available to
brands they prefer and ones they wish ready used the same trademark. Even owners of federally registered marks
to avoid, and that they can purchase more disturbing is the fact that for- are available under section 43(a), that
these brands without being confused eign companies applying to register the tarnishment and disparagement of
or misled. In addition to protecting trademarks in the United States are trademarks is actionable, and that
purchasers and the consuming public, not subject to these same use require- false advertising statements about a
trademarks also protect trademark ments that apply to U.S. applicants. competitor's product are unlawful.
owners and prospective trademark This discriminating aspect of the The bill also adds a Federal dilution
owners. As the late Dr. Stephen P. Lanham Act has resulted in the com- section to the act. Currently 23 States
Ladas, an internationally renowned mercially transparent practice of have dilution statutes. The new sec-
expert of intellectual property law, "token use," in which the first sale is tion provides greater protection of
stated when he was Chairman' of the generally of a less than commercial famous registered trademarks from
International Commission for Indus- quantity of the product, often one- unauthorized uses which lessen the
trial Property of the International case shipment or even as little as a distinctiveness and thus the commer-
Chamber of Commerce: single unit. cial value of a mark. For example, a

Pree enterprise rests on trademarks and The proposed legislation provides recent U.S district court decision
trade names We cannot have competition if for a dual system 'of filing, whereby stated that the unauthorized use of
we do not distinguh the-competin goods the applicant for trademark registra- marks like Buick for aspirin. Schlitz
and give the purchaser achance to chose- tion can file in one of two ways, either for varnish, Kodak for pianos, andamong--them. In protecting trademarks. we
grant a remedy to the owner, but we also by using the Lanham Act's existing Bulova for gowns would constitute di-
shield the purchaser from confusion- and Use provision or by using the new lution of these marks.
fraud. "intent-to-use" provision. Applicants The bill also revises the incontest-

At the same time, trademarks en- will also be subject to a more stringent ability provisions of the act in order to
hance the ability of businesses to corn- definition of use in commerce, which remove ambiguities and it provides for
pete both domestically and interna- will help to eliminate the practice of equitable defenses In addition, it in-
tionally. "token use." At the same time, appli- eludes a provision relating to security

Two years ago the U.k Trademark cants will receive the benefit of "con- interests in trademarks and modern-
Association formed the Trademark structive use" establishing nationwise izes the definitions contained in the
Review Commission to conduct a corn- priority from the date of filing. In ad- act
prehensive review, analysis, and dition, both domestic and foreign ap- Mr. President, as chairman of the
debate of the policies and components plicants not applying for registration Subcommittee on Patents, Copyrights
of the trademark system. That process on the basis of use in commerce, will and Trademarks, I am concerned with
included an-exhaustive questionnaire have to state a bona fide Intention to updating and -improving the laws and
to the trademark- community. exten- use the mark in commerce on or. in regulations which govern the use of
sive study of specific topics by commit- connection with all the goods or serv-. trademarks and with making the laws
tees, and open debate at annual meet. ices recited in their applications .. n. more efficient and more useful to both
ingf' The Commission -produced; a intent to use applicant would have. a producers and :consumer. We- must
lengthy report of its finding and rec--. perod;,of- - months -to. commence use ensure that the trademark-law contin-
ommended legislative.changes in the.. ofthe mark in commerce after it had. ue to lfill- the statutory objectives
trademark system. The bill I am intro- cleared-the Patent and Trademark Ofe which were outlined in Senate Report
ducing today is based on the Commis- fice reregist p ratlon:procedures The 33. ( 3 ay.14,;1946) . -
sion's:report-and recommendations I' 6-month. period -can be extended for. N .. a
am. pleased to-have the benefit-of -the.. additional periods of 8 months each statutes a two foune is trademarkhe
Commission's study, which is.the most- for no more than 4 years by the filng- public so It' may be confident that in pur-
comprehensive review' of' the- trade- bf -verified. statements, of continued chasing -.product, bearing ·a particular
mark system that I am-aware of in the bona fide intention to use the mark in.- trademark which it favorably knows, it will
last half century. I. do recognize_ how- commerce. . · get the product which it asks for and wants
ever, that this bill Is a'starting point. -- By- allowing--applicant- to.file'based to get.. 8econdly. where' the owner of a
Some of my colleagues, including my on an intent to use' the mark in corn- trademrk -has. spent energy, .time and
good friend and, the- ranking member merce,- the- new- legislation -will save money in presentn to the publ the prod-
of ,the subconmittee,-Senator . ORam time, money and effort manufacturers uct he Is protected this nvestment from
HECATcH : may - -havel; alternative ' ap-:' must expend to market a new product. mapprlon- b plrt and d-ht
proaches to amending the Lanham Act It will also eliminate the inefficient tis oth the pubell-eta d the tr
to bring it up:to date with present day practice of "token use" which has cre- ..
business practicesand welcome their. ated legal uncertainty.. - -. e
views. ' :. ,. ' '- :- .. .. - The bill also addresses the problem These purposes were- reaffiried by

' One of the most: dignificarnt ,provi- of: deadwood:-the. volume of aban- the Supreme Court.in its l985 Park'N
sions-- In., the: bll I ..am r introducing- doned or inactive marks on the Patent Fly versuaDolla P:P ark and Fly; Inc.
today k.provides ,for,: a.:idual., system and-. Trademark: Office' Regliter.. In decision. The Court-stated that the.
whereby trademark users can apply to. order to reduce the deadwood, the. bill reason the Lanham'ActnatonallUy pro-,-

- register'trademars and service-marks -proposes a stronger definition of."upe tects tradems is ."to .secure to the
on- the basis of' ntent-to-use-in'.com- in-commerce"-and a reduction of the owner of the mark the good winlo his
merce, as well as actual use in .-com- term of-registration. from 20 to-.10 business and to protect. the ability of-
merce. - -- ;i ,: -- i ' years The renewal -fee would also be consumers to distinguish among corn-

Under current U. 'law, trademark reduced- along with the- reduction- of peting producersh The. Court also rec-
rights are based on the actual use of the registration term.-In an analysis of ognized that trademarks desirably
the mark.-Unlike the practice-in many marks registered from 1966 to 1985, "foster competition and the mainte-
other countriesa. a company .in ,the the Commission found that of the nance of-product-quality."
United States cannot obtain rights in active registrations over 6 years old, 23 . Mr. President, I urge my colleagues
a new trademark-:,until -the product percent were. deadwood and. that ap- to Join me in ensuring thatU.S trade-
plans have been completed anc the. proximately 58 percent of these would mark law continues to. adequately pro-
product-; has.--been :- placed :.on, the be removed sooner than would other, tect one of-the most valuable asets of'

- market. -Hence,'- -thei principle- .-no -. wise bethe case by reducing the regis-::. American business and the interests of.
trade, no trademark.".- American corn- tration term to 10 years. - - consumers who rely on -trademarks

S 16547November 19,1987 CONGRESSIONAL RECORD - SENATE



S 16548 'CONGRESSIONAL RECoRD- --S'ENTE - N"rovember 19,1987
when making, their -purchasing deci- shall be registered until the a/pplicant has of a mark by a peron which ue Is con-
sionx. ' 'et the requirements of section 13(bX2) 'trlled by: the registrant or applicant -for

Mr. President, sl" 'ou con- hereof; and- ... r regstraon of. the mark in respect. to -the,
sent that the text'of the bi and the " "(B) a drawing of the marl. "' nature ald'quamlify of.the goods or services,
section.'by section analysis be printed "(2) By paying In the Patent and Trade- shall inure to the benefit of the registrant'at this point in the Rmark Office the filing fee. ' - . or applicant". : ? :" -.'at this point in_~the Rgoamo.. "(3) By complying with such rules or regu- sc. 8. Sectlon'6(b)'of the Trademark ActThere being no objection, the mate- lations, not inconsistent with law, as may be of 1946 (15 U.S.C. 1050(b)) is amended by
rial was ordered to be printed -in the prescribed by the Commissioner. striking out "(d)" and inserting in lieu
RcoaRD, as follows: "(c) At any time during examlnatlon of an thereof "(e)". :

S. 183 application filed under subsection' (b), an gc 9. $ectlon 7 of the Trademark Act of
Be itenacd by the S e and Hse applicant who has made use of the mark in 1946 (15 t&C. 1057) samendedby- . -Be it.enacted by~ the Senizte and H.ouse ofco ereaycinthbeetteef- 1Revre~lactiv of nitedcomlierce.nmay claim the bepeflta thereof AI (1) amending subsection (b) to read as fol-A·erc in Catves of the' United Staes of for purposes of this Act, by amendinghis ow :: -Amrca in. Cougs. assembled, That this appcaton to'brn It Into confomity itw .. ·

Act may bedcited as the:'"Trademark law pplcaton to bring it Into conoity with "(b)-A ctiate"of reogistoatloof;amirk.thereqidrementa'of- subsection(aL).".- [' ..,-~ '.,- tfelrl-,4r M;rw vtiRevision Act of 198:.: . ,the reqirementsof-subsectio().". n the principal register provided by thisS.2.For purposes o f ts A e Sc 4. Section 2 of the Tradem Act of. prima fde evidence of the-va-
For. es of this Act.-~the Act1946 (U.S.C.1052) is amended-=' : . .salbentitled "An Act to provide for the registra- . (1) by amending subsection (d) to re as. lidlty of the registered mark, and of the reg-

tion and protection of trade-4narks 'used -in .follows i at2on :thereof.of the registrant'i ier-
commerce, to carry out-the provisions of '"(d) Consists of or 'comprises a mak: ship of trhetmar, and of theregistret'sex-certain international conventions, and for which so resembles a mark registeredn the luve riht toe the registered mark inother purposes"'Rbsn be referred to as the ....... :..... r ' " ...'other purposes" hl be referred to as the Patent andTrademark Office, o a mark o ' or In' connection w'th'the"Trademark Act 1of t T1946"..dmr - - which is the subject of a previously filed goods or servies specified in the certificate,. Sac. 3. Section 1 of the Trademark Act of pending application, or a mark or t/ade subject to any conditions or limitations
1946 (15 U.S.C. 1051) is amended by- name previously used in the United States stated therein.";(1) inserUng a section heading before sec- by another and not abandoned, as to be ( f2)sredesignuting subsections (c), (d) (e),
tion 1to read as follows: ' likely, when applied to the goodsof the ap- () and (g) as subsections (d), (e), (f). (g),;' ,~az~Ilu ~ ~ ~ ~ ~IaxRae anO m ~r ~lrm....adh:. . d . . . ,-~!MqVUMMrMN FOR APLMYIG TOn REGis ' plicant, -to cause confusion, or to cause mis-. and (h), respectively; and

TRanEARMW ON TEr PRINCIPAL RE rGUT"; take, or to deceive: Providd That when the (3) inserting between subsection. (b) and
(2) striking out "may register his" and in- Commissioner determines that confuslon, subsection (d), as redesignated hereln, the

serting. in lieu thereof "may apply to regis- mistake, or deception is not likely to result following: .- ..
ter his"; . from the use by more than one person of "(c) Contingent on the registration of a

(3) redeslgnating paragraphs (1). (2). and the same or similar marks under conditions mark on the principal register established
(3) of subsection (a) as.subparagraphs (A), and limitations as to the mode or place of herein, the filing of the application to regis-
(B); and (C). respectively;,. . use of the marks or the goods-in connection ter such mark shall.,constitute constructive

(4) redesignating subsections (a),. (b), and with which such marks are-used, concurrent use of the mark,. conferring a right of priori-(c) as paragraphs (1), (2), and (3), respective- registrations may be issued to such persons ty, nationwide in effect, on or in connection
Jr. ·. . -: , *:-- .' .- _= · · when they have become entitled to use such with the goods or services specified in the

(5) inserting "(a)" after "Scrxou 1."; marks prior to (1) the earliest of'the filing registration against any other persop except
(6) striking out "actually. in subpara- dates of the applications pending or of any for a person whose niark has not been aban-

graph (C). as redesignated herein; and - · registration -issued -under this Act; or (2) donedand whoprior.to such filing-- .. ..
(7) adding at the end thereof the follow- July 5. 1947, in the case of registrations pre- .(1)has used the mark; ·-. · -i

ing: . . viously issued under the Act:of March 3, :-.-"(2) has -filed an application to .register
"(b) A person who has a bona fide inten-. 1881, or February 20. 1905, andcontinuing the mark on the principal register and that'

tion 'to use a trademark In commerce may in full force and effect. on.that date; or(3) appllcatIon.is-pendlng or has resulted in-reg-
apply to register the trademark under this July 5, 1947, in the case of applications filed Istration of the mark on the principal regs
Act on the principal register hereby estab- under the Act of Pebruary 20, 1905, and reg- ter or
ished istered after July 5. 1947. Use prior to the "(3) has filed foreign applicatilon to reg-
*"(1) By filing in the Patent and Trade- filing date of any pending applicationor a isterthe mark on the basis of which he has

mark Office- - registration shall not be required when the acquired a right of priority by the timely
"(A) a written application, In such form as owner of such application or registration filing under section 44(d) of an application

may be prescribed by the Commissioner, consents to the grant of a concurrent regis- to register the mark on the principal regis-
verified by the applicant, or by a member of 'tration to the applicant Concurrent regis- ter and that application is pending or hasthe firm or an officer of the corporation or trationa may also be issued by the Commis- resulted in registration of the mark on the
association applying, specifying applicant's sioner when a court of competent Jurlsdic- principal register.".
domicile and citizenship, applicant's bona tlon has finally determined thatemore than EC. 10. Section 8(a) of the Trademark Act
fide intention to use the mark in commerce, one person is entitled to use the samne or of 1946 (15 U.S.C. 1058a) is amendedby--the goods in connection with which the ap- similar marks in commerce. In Issuing con- (1) striking out "twenty" and inserting in
plilcant has a bona fide intention to use the current registrations. the Commissioner lieu thereof "ten"; and
mark and the mode or manner in which the shall prescribe conditions and limitations as (2) striking out "showing that said mark is
mark is intended to be used in connection to the mode or place of use of the mark or in use in commerce or showing that Its" and
with such goods, and including a statement the goods in connection with which such inserting in lieu thereof "setting forth those
to the effect that the person making the mark is registered to the respective per- goods or services recited In the registration
verification believes himself, or the firm, sons;"; and on or in connection with which the mark is
corporation, or assoclation'in whose behalf (2) in subsection (f) by striking out "five in use in commerce and having attached
he makes the verification, is entitled to use years" through the end of the subsection .thereto a specimen or facsimile showing cur-
the mark in commerce, and that no other and inserting in lieu thereof "five years rent use of the mak, or showing that any".
person, firm, corporation, or association to next preceding an offer of proof by the ap- S 11. SectIon 9(a) of the Trademark Act
the best of his knowledge and belief, has the plicant.". of 1946 (15 U.S.C. 1059(a)) is amended byright to use such mark in commerce either Sac. 5. Section 3 of the Trademark Act of striking out "twenty" and inserting in lieu
in the Identical form thereof or in such near 1946 (15 U.S.C. 1053) is amended by- thereof "ten".
resemblance thereto as to be likely, when (1) striking out "used In commerce" in the Sc. 12. Section 10 of the Trademark Act
applied to the goods of such other person, first sentence; and of 146 (15 US.C. 100) s amended to read
to cause confusion, or to cause mistake, or (2) striking out the second sentence. as follows:
to deceive: Provided, That in the case of Sc. 6. Section 4 of the Trademark Act of
every application seeking concurrent use 1946 (15 U.S.C. 1054) is amended by- "ASSIGNIMZNT AND GRANT Or SEcURITY
the applicant shall state exceptions to his (1) striking out "origin used in com- xrNT sr
claim of exclusive use, in which he shall merce," and inserting in lieu thereof "Sc. 10. (a) A registered mark or a mark
specify, to the extent of his knowledge, any "origin,"; for which application to register has been
use by others. the goods In connection with (2) striking out "except when" in the first filed shall be assignable with the goodwill of
which and the areas in which such use sentence and Inserting in lieu thereof the business in which the mark is used, or
exists, the periods of such use, and the "except in the case of certification marks with that part of the goodwill of the busl-
goods and area for which the applicant has when"; and ness connected with the use of and symbol-
a bona fide intention to use the mark in (3) striking out the second sentence. Ized by the mark. However, no application
commerce and desires registration. However, Sac. 7. Section 5 of the Trademark Act of to register a mark under section .l(b) shall
with the exception of applications filed pur- 1946 (15 U.S.C. 1055) is amended by adding be assignable prior to the filing of the veri-
suant to section 44 of this Act, no mark at the end thereof the following: "First use fled statement of use under section 13(bX)2).
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except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains.

"(bHl) A security interest in a registered
mark or a mark for which application to
register has been filed may be obtained and
will be superior to any interest subsequently
granted to a third party, provided-

"(A) the party granted the security inter-
est obtains a security interest in the good-
will of the business in which the mark is
used. or with that part of the goodwill of
the business connected with the use of and
symbolized by the mark;

"(B) the mark is not subject to a valid,
prior perfected security interest; and

"(C) notice of such interest is filed in the
Patent and Trademark Office within ten
days after being granted.

"(2) A party granted a security interest in
a registered mark or a mark for which appli-
cation to register has been filed may, after
default by the party granting the security
interest. require the debtor to assign the
mark to-

"(A) a transferee who is also being as-
signed that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark; or

"(B) the party holding the security inter-
est, even though such party does not pres-
ently engage in the business to which the
mark relates, provided that the secured
party either subsequently engages in the
business to which the mark relates or holds
the mark only for the purpose of subse-
quently transferring the mark along with
the goodwill associated with the mark and
that such subsequent transfer occurs prior
to dissipation. of the goodwill
: "(3) A security Interest in a mark obtained
pursuant to this section will extend to the
consideration received upon :the sale, ex-
change, collection or other disposition of
the mark for ten days after receipt of the
consideration- by: the transferor and will
then lapse unless a financing statement or.
other document is filed as required by ap-
propriate 8tatelaw. ,':-' t-" ,. : ·" -' .... ·

"(c) In any assignment of or grant of a se-
curity Interest in a mark it shall not be nec-
essary to Include the goodwill of the busi-
ness connected with the use of and symbol-
ized by any other mark used in the business
or by the name or style under which the
business Is conducted.
-"(d) Assignments and grants of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facide evidence of the execution of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima faide
evidence of execution. An assignment of or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration ,without notice,
unless recorded in the Patent: and- Trade-
mark Office within. three 'months after the
date thereof or prior, to, such subsequent
purchase in the case of an assignment, or
within ten days after-the grant of any secu-

: rity intereast do:.'. ~ .. .' -',',,','','T - '---. ·
'"(e) A separate record of documents sub-

mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall .include any re-
lease cancellation, discharge or satisfaction
relating to -any conveyance or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appli-
cation to register has been filed -

"(f) An assignee or holder of a security in-
terest not domiciled in the United States
shall be subject to and comply with the pro-
visions of section-l(d) of this A ". :

GRESSIONAL RECORD - SENATE

SEC. 13. Section 12(a) of the Trademark
Act of 1946 (15 U.S.C. 1062a) is amended by
striking out "to registration, the" and in-
serting in lieu thereof "to registration, or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(bX2) of this Act, the".

Sac. 14. Section 13 of the Trademark Act
of 1946 (15 US.C. 1063) is amended by-

(1) inserting "(a)" before "Any person";
and

(2) adding at the end thereof the follow-
ing

"(b) Unless registration is successfully op-
posed-

"(1) a mark entitled to registration on the
principal register based on an application
filed under section l(a) or pursuant to sec-
tion 44, shall be registered in the Patent and
Trademark Office, and a certificate of regis-
tration issued. and notice of the registration
shall be published in the Official Gazette of
the Patent and Trademark Office; or

"(2) a notice of allowance shall be Issued
to the applicant if he applied for registra-
tion under section l(b). Within six months
following the date of the notice of allow-
ance, the applicant must file in the Patent
and Trademark Office, together with such
number of specimens or facsimiles of the
mark as used in commerce as may be re-
quired by the Commissioner and payment of
the prescribed fee, a verified statement that
the mark is in use in commerce and specify-
ing the date of applicant's first use of the
mark and the date of applicant's first use of
the mark in commerce, those goods or serv-
ices specified in the notice of allowance on
or in connection with which the mark is
used in commerce and the mode or manner
in which the mark is used in connection
with such goods or services Subject to ex-
amination and acceptance of the statement
of use, the mark shall be registered in the
Patent and Trademark Office, and · 'certift-
cate' of registration issued, for those goods
or services recited in the statement of use
for which the mark is entitled to registra-
tion and notice of registration shall be pub-'
lished in the Official Gazette of the Patent
and Trademark Office. The notice shall
specify the goods or services for which the
mark is registered.

"(A) The time for filing the statement of
use shall be extended for an'additional six-
month period upon written request of the
applicant prior to expiration of the six-
month period. Such request shall be accom:
patled by a verified statement that the ap-
plicant has a continued bona fide intention
to use the mark in commerce and specifying
those goods or services identified in the

' notice of allowance on or in connection with
which the applicant has a continued bona
fide intention to use the mark in commerce
Up to six further extensions of six months
each shall be obtained when requested prior

-to the expiration of the extended period
and accompanied by a verified statement

-that the applicant has a continued bona fide
intention to use the mark in commerce and
specifying those goods or services identified

: in the-most recent extension for-which the
;-:applicant: has a continued bona fide inten-

tion to use the mark in commerce. Each re-
I quest for an extension shall be accompanied

by payment of the prescribed fee.
"(B) The Commissioner shall notify any

applicant who files a statement of use of the
acceptance or refusal thereof and, if a refus-
al, the reasons therefor. An applicant may
amend his statement of use and may seek
review by the Commissioner of a final refus-
aL
."(C) The failure to timely. file a verified

-statement of use shall result in abandon-
ment of the application.. -.
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SEC. 15. Section 14(c) of the Trademark

Act of 1946 (15 USC. 1064(c)) is amended
to read as follows:

"(c) at any time if the registered mark be-
comes the generic name for the goods or
services, or a portion thereof, for which it is
registered, or has been abandoned, or its
registration was obtained fraudulently or
contrary to the provisions of section 4 or of
subsection (a), (b), or (c) of section 2 for a
registration hereunder, or contrary to simi-
lar prohibitory provisions of such prior Acts
for a registration thereunder, or if the regis-
tered mark is being used by, or with the per-
mission of, the registrant so as to misrepre-
sent the source of the goods or services in
connection with which the mark is used. If
the registered mark becomes the generic
name for less than all of the goods or serv-
ices for which it is registered, a petition to
cancel the registration for only those goods
or services may be filed. A registered mark
shall not be deemed: to be the generic name
of goods or services soley because such mark
is also used as a name of or to identify a
unique product or service. The primary sig-
nificance of the registered mark to the rele-
vant public rather than purchaser motiva-
tion shall be the test for determining
whether the registered mark has become
the generic name of goods or services in con-
nection with which It has been used; or"

Sc 16. Section 15(4) of the Trademark
Act of 1946 (15 USC. 1065(4)) is amended
by striking out "the common descriptive
name" and inserting In lieu thereof "the ge-
neric name".

Sc. 17. Section 18 of the Trademark Act
of 1946 (15 U.SC. 1068) is amended by-

.(1) striking out "or restrict" and inserting
in lieu thereof "the registration, in whole or
in part, may modify the application orregis-
tration by limiting the goods or services
specified therein, may otherwise restrict or
rectify with respect to the register";

(2) striking out "or" before "may refuse";
and-' ' : - - : .

(3) adding at the end thereof.the follow-
ing "However, no final Judgment shall be
entered in favor of an applicantunder sec-
tion 1(b) who alleges likelihood of confusion
prior to the mark being registered.".

Sac.' 18. Section 21 of the Trademark Act
of 1946 (15 UaC. 1071) is amended-

(1) in subsection (a), by striking out "sec-
tion 21(b)" each place it appears and insert-
ing in lieu thereof "subsection (bY';

(2) in subsection (a), by striking out "sec-
tion 21(aX2Y' and inserting in lieu thereof
"paragraph (2) of this subsection":

(3) in subsection (aX4), by adding at the
end thereof the following: "However, no
final judgment shall be entered in favor of
an applicant under section l(b) who alleges
likelihood of confusion prior to the mark
being registered."; .

(4) in subsection (b), by striking out "sec-
tion 21(aY' each place It appears and insert-
ing in lieu thereof "subsection (a)"; :
.. (5) In subsection (bXl), by adding at .the
end thereof the following: "However, no
final -Judgment shall be entered in favor of
an applicant under.section l(b) who- alleges:
likelihood of confusion prior to the mark
being registered"; and

(6) In subsection (bX3), by 'amending the
first sentence of- such paragraph to read as
follows

"(3) In any case where there is no adverse
party, a copy. of the complaint shall be
served on the Commissioner, and, unless
otherwise directed by the court, all the ex-
penses of the proceeding shall be paid by
the party bringing the case. whether the
final decision is in favor of such party or
not. '-
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-Sac 19. Secton 23 of the Trademark Act

of 1946 (15 U.S.C. 1091l ) amended by-
(1) inserting "(a)" before "In addition" in

the first paragraph;
(2) inserting "(b)" before "Upon the" In

the second paragraph;
(3) inserting "(c)" before "For the pur-

poses" in the third paragraph;
(4) Ztriking out "paragraphs (a)," In sub-

section (a), as designated herein, and Insert-
Ing in UIeu thereof "subsections (a),";

(5).striking out "have been in lawful use
In commerce by the proprietor thereof,
upon" in subsection a), as designated
'herein,' and inserting in lieu thereof "are in
use in commerce by the owner thereof, on";

(6) striking out "for the year preceding
the filing of the application" in subsection
(a), as designated herein;"

(7) Inserting before "section- 1 in subsec-
tion (a), as designated herein the following
"subsections (a)and (d) of

(8) adding at the end of subsection (c). as
designated herein, the following: "The filing
of an application to register a mark on the
supplemental register, or registration of a

.-mark thereon, shall not constitute an admis-
sion that the mark is not eligible for regb
tration on the principal register established
herein."; and

(9) striking out the last paragraph.
ESc. 20. Section 24 of the Trademark Act

of 1946 (15 U.C. 1092) is amended by-
(1) striking out "was not entitled to regis-

ter the mark at the time of his application
for registration thereof," and inserting In
lieu thereof "is not entitled to registra-
tion '," and

(2) by adding at the end thereof the fol-
lowing: "However, no final judgment shall
be entered in favor of an applicant under
section l(b) who alleges likelihood of confu-
sion prior to the mark being registered.".

BSc. 2L Section 26 of,the Trademark Act
of 1946 (15 U.S.C. 1094) is amended by-

(1) insertIng "l(b)," after "secUions"; and
(2) inserting "7(c)," after "7(b)".
8EC. 22. Section 30 of the Trademark Act

of 1946 (15 U.S.C. 1112) is amended by strik-
ing out "goods and services upon or in con-
nection with which he is actually using the
mart" and inserting in lieu thereof "goods
or services on or in connection with which
he is using or he has a bona fide intention
to use the mark in commerce".

Sic. 23. Section 33(a) of the Trademark
Act of 1946 (15 US.C. 1115(a)) is amended
by-

(1) inserting "the validity of the registered
mark and of the registration thereof, of the
registrant's ownership of the mark, and of
the" after "prima facie evidence of";

(2) inserting "or in connection with" after
"in commerce on"; and

(3) inserting ", including those set forth in
subsection (b)," after "or defect".

S8c. 24. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C. 1115(b)) is amended
by-

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

"(b) To the extent that the right to use
the registered mark has become incontest-
able under section 15, the registration shall
be conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
mark, and of the registrant's exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
nection with the goods or services specified
in the affidavit filed under the provislons of
soction 15 or. if fewer in number, the renew-
a! application filed under the provisions of
section 9 hereof, subject to any conditions
or limitations in the registration or in such
affidavit or renewal application. Such con-

elusive evidence of the right to use the reg-
istered mark shall be subJect to proof of In-
-fringement asdefined in section 32: and
shall be subject to the following defenses or
defect:"; and

(2) adding at the end of the subsection,
the following:
"In addition, equitable principles, including
laches estoppel and acquieseence where
applicable, may be considered and applied.".
8c 25. Section 34 of the Trademark Act

of 1946 (15 UJS.C. 1116) is amended--:
(1) in subsection (a) by-
(A) strlking out "of the -egistrant of a

mark registered in the Patent and-Trade-
mark. Offioe" and Inserting in Ueu thereof-
"protected under this Act"; and

(B) adding at the end thereof -the follow-
ing:
-'However, no final judgment shall be en-
tered in favor of an applicant under section
1(b) who alleges likelihood of confusion
prior to the mark being registered."; and

(2) in subsection (c) by striking out "pro-
ceeding arising" and inserting in lieu there-
of "proceeding involving a mark registered " .

SWc 26. Section 35(a) of the Trademark
Act of 1946 (15 U.C. 1117(a)) is amended
by striking out "of the registrant Of a mark
registered in the Patent and Trademark
Office" and Inserting in lieu thereof "pro-
tected under this Act".

8ic. 27. Section 36 of the Trademark Act
of 1946 (15 U.S.C. 1118) is amended by-

(1) striking out "of the registrant of a
mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and -

(2) striking out "registered mark" and in-
serting in lieu thereof "mark".

8xc. 28. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C 1125(a)) Is amended to
read as follows:

"(aX1) Any person who uses In commerce
on or in connection with any goods or serv-
ices, or any container for goods, any word,
.term, name. symbol or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct,
which-

"(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affill-
ation. connection, or association of such
person with another, or to the origin, spon-
sorshlp, or approval of his goods, services, or
commercial activities by another; or

"(B) by use of a false designation of origin
or of a false or misleading description or
representation, or by omission of material
information, misrepresents the nature,
characteristics, or qualities of his or another
person's goods, services, commercial activi-
ties or their geographic origin; or

"(C) is likely to disparage or tarnish a
mark used by another,
shall be liable in a civil action by any person
who believes that he is or is likely to be
damaged in his business or profession by
such action.

"(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United States: Provided,
That nothing in this subsection shall be
construed so as to preempt the jurisdiction
of any State to grant relief in cases of
unfair competition.".

Sec. 29. Section 43 of the Trademark Act
of 1946 (15 U.S.C. 1125) is amended by
adding at the end thereof the following new
subsection

"(cX1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equity, to an in-

'juncton- again another. person's usein
commerce of a mark, commencing ifter the
regstrant's mark becomes famous,- which
causes dilution of the distinctive quality of
the registrant's 'mark, and to obtain wuch
other relief as is provided in this subsection.
In determining whether a mark is distinc-
tive and famous, a court may consider fac-
tors such as. but not limited to-

"(A) the degree of Inherent or acquired
distinctiveness of the'mark;

"(B) the duration and extent of use of the
mark on or In connection with the goods or
serv-ces
:-'(C) the duration and extent of idvertis-
ing and publicity of the mark;: ''

"- (D) the geographical extent of the trad-
ing area in which the mark is used;,- -'.: *,-

"(E) the channels of trade for the goods
or services with which the markli used;.
, "(F) the degree of recognition of the mark
in its and in the other person's trading areas
and channels of trade; and

"(0) the nature and extent of use of the
same or similar marks by third parties.

"(2) The registrant shall be entitled only
-to nhjunctive relief in an action brought
-under this subsection, unless the subsequent
user willfully intended to tade on the regis-
trant's reputation or to cause dilution of the
registrant's mark. If such willful Intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of
the court and the principles of equity.

"(3) Ownerhip of' a valid registration
under the Act of 1881 or the Act of 1905 or
on the princpal register established herein
shall be a complete bar to an action brought
by another person, under the common law
or statute of a 8tate, seeking to prevent di-
lution of the -dstinctveness a mark,
label, or form of advertisement.".

8Sc. 30. Section 44 of the Trademark Act
of 1946 (15 USC. 1126) is amended-- -

(1) by striklng out "paragraph (b)" each
place it appears and inserting in lieu thereof
"subsection (b)";-

(2) in subsection (dX2) by striking out
"but use in commerce need not be alleged"
and inserting in lieu thereof "including a
statement that the applicant has a bona
fide intention to use the mark in com-
merce";

(3) in subsection (dX3), by striking out
"foreing" and Inserting in lieu thereof "for-
eign";

(4) in subsection (e) by adding at the end
thereof the following: 'The application
must state the applicant's bona fide inten-
tion to use the mark in commerce, but use
in commerce shall not be required prior to
registrtion."' and

(5) in subsection (f), by striking out "para-
graphs (c), (d)," and inserting in lieu thereof
"subsections (c), (d),".

Sac. 31. Section 45 of the Trademark Act
of 1946 (15 U.S.C. 1127) Is amended by-

(1) amending the paragraph defining "re-
lated company" to read as follows

"The term 'related company' means any
person whose use of a mark is controlled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.";

(2) amending the paragraph defining
"trade name" and "commercial name" to
read as follows:

"The terms 'trade name' and 'commercial
name' mean any name used by a person to
identify his business or vocation.";

(3) amending the paragraph defining
"trademark" to read as follows:

'"The term 'trademark' means any word,
name, symbol, or device or any combination
thereof used by a person, or which a person
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has a bona fide intention to use in com- prima fadcie evidence of abandonmentL 'Use' sEcTION 4
merce and applies for registration on the means use made in the ordinary course of The bill rewrites section 2(d) of the Act to
principal register established by this Act, to trade, commensurate with the circum- reflect intent-tuse and to amend the con-
identify and distinguish his goods, including stances, and not made merely to reserve a current use system. It also modifies the se-
a unique product. from those of others and right in a mark; or ondary meaning language of the Lanham
to indicate the source of the goods, even if "(2) when any course of conduct of the Act.
that source is unknown."; owner. including acts of omission as well as The intent-to-use application system es-

(4) amnending the paarph defining cym, ue c() amending the pgaph defining commission, causes the mark to become the tablished by this bill provides that, subject
"service mark" to read as follows: generic name for the goods or services or to a mark being registered on the principal

"TIhe term 'service mark' means any word, otherwise to lose its significance as a mark. register the filing of an application for reg-
name, symbol or device or any combination Purchaser motivation shal not be a test for istration on the principal register will con-
thereof used by a person, or which a person determining abandonment under this sub stitute nationwide "constructive use" of the
has a bona fide intention to use in com-
m ere and applies for restration on t aragraphe mark if the mark is registered. Therefore,merce and applies for registration on the "The term 'dilution' means the lessening the bill amends section 2(d) to make clear
principal register established by this Act. to of the distinctive quality of a famous mark that i another person has previously fled
identify and distinguish the services of one that if anaother person h, previously filedthrough use of the mark by another person application to register the game or a con-
person, including a unique service from regardless of the preisence or absence of (-) a pli similo mart and that application
those of others and to indicate the source of fusingly similer mr and that applicationcompetition beteen the users of the mark. s pending before the Patent and Trade-
the services, even if that source is unknown. spn!n~blr h aetadTaethe services, even if that source or (2> likelihood of confusion, mistake, or mar Oce the later applicant should be
Titles. character names and other distlc- deception arising from that use."er applicant should bedeception arlsing fro that use.':etdrgsrto utlac iea htive features of radio or television programs denied registration until such time as the
may be registered as service marks notwith- earlier-filed application has been disposed
standing that they, or the programs, may SzcnIoN-BY-SzcToN AnALYsIS This practice of suspending later-filed appli-
advertise the goods of the sponsor."; 3crMow I cations is consistent with current PTO prac-

(5) amending the paragraph defining "cer- timce with respect to use-based applications.
tification mark' to read as follows: This section idetiies the bill as the Deleting references to continued and exist-

"The term'certification mark' means any 'Trademark Law Revision Act of 198T'. ing ue in the proviso of section 2(d) reflects
word. name, symbol, or device or any combi- sM-noN J the possibility of concurrent use applica-
nation thereofat used by a person other thnn Section 2 provides that references in the ions based on ntent-to-u
its owner. or for which there i a bol fide bill to the Trademark Act of 1946 ame to "An The proviso of section 2(d) is also amend;
intention for such use in commerce through Act to ovide for the registration and pro- ed to correct an anomaly in the law which

the ~ ~ ~ ~ ~ ~ ~~~A fiin ofoid anr aplehin o registration ad
the filing of an applicat for registrat tection of trademarks used in commerce, to prohibits the issuance of a concurrent use
oct to crtiny regioer eta b m- carry out provisions of certain international registration to a party whose first use of aAct,~ ~ ~ ~ ~ ~ ~~~~ar tot cert/y efions o crti pther aton ma
AcAto moerof reinlor ter quiity mao- conventions and for other purposes" . com- mark occurred after the flng date of an-teilmd oi mauacue quality, · ,~'1.- ovnir d r te ups" cm
racya, m other c aranfterstuc of such per- monly called the Lanham Act, other's application or registration, even Ifracy, or other characteristl~s of suh per- teprisetrit nareetetb

the iarties enter into an aemtent esta~son's goods or services or- that thework or S-.o e -. e io alabor on then's~~~~ goods or services was perlishing their respective rights. Presently, if
labor on the goods or services as per- The bill amends the Lanham Act to the later applicant did not make use of its

formed by members of a union or other or- permit the filing of applications for the reg- mark prior to another's application or regis-
gianalo°n", . ....Istration of marks on the prnlo palregiter tratlon, it would be denied registration

(6) amending the paragraph defining "col- on the basis of a bona fide intention to use Section 2(f) of the Act presently allows
lectivemark"toratead aabfollo w ·

"The term 'ollectie mak' means the mark in commerce. In dislnguishing the Commissoner to accept, as evidence
`The te ~ ~ ~ ~ ~ potsosateblrm s'goletv marpl'trademark orservice mark u means b those provisions of the bill relating to appi- th at a mark has become distinctive (Le.,

trademear or service, mar used by -the o cations based.on use from those based on that ha acauired secondcry meaning),
members of 'cooieragroP an assocaation or intent-to-utse, the aissue of whether a person proof of substantialy, exuive and ontin-
other collctive gro 'u or.e rantzUon, or
'which such member have a bona fide inten- who has not used a r In cormerce ca uous use of the mark in ommerce by the

tlon to e in ommerce and ppl for rightfully be called its owner is avoided. In- applicant for the- five years next preceding
trationon the inrcfmI register eMbllished keeping- with the new definition of use in the date of the filing of the application. The

'by th Act, and includes fark indicating commerce set forth in section 31 of the blD, bill permits the Commloner-to- accept
membership In a union, an assocation. or ,te word rctuall s deletet sec such an offerof proof if the mark has been
otherore~'~ta ·' . - " Kc : ':~ . ..other-orgazif.ation- - -erp - 1(a)(l c) used for fi ve consecutive years next preced-

(7) amending 'the- ' paragraph defining - The bl requires appl-cants filig on, -the Ingthe date that the offer of proof Ismade.
'M.ark" to reas follows -t bi of tntent-to-ue to state their bona fide
' The term. 'mark' -ncludes any trademark- Intention to use the mark in commerce. By crc e B

service mrk c, llectit mark or certifica- :.bona fide, the bill means an Intention which The bill permits the filing of application
trion mark"; Is firm, though ft may be contingent on the to register service marks on the basis of

(8) endfn_ thUe matter which appears outcome of an event. The goods or services Intent-to-use and deletes language from the
between the. paragraph defining '"mark-", specifed in the application must be specfic Act providing for a separate register for
and the paragraph defining "colorable Imi- enough to permit those searching the trade- service marks. As service marks are present-
tation" to read as follows:: .. .1 .' .*, - mark records-of the U.S. Patent and Trade- ly registrable without the need for a sepa-
- "The term'use in comnmerce'means use of markt Office to determine the existence of a rate register, deleting pvision for a sp-
a mark In the ordinarw course of trade, cOm- conflict. The bill also makes specific refer- rate register for these marks will not have
mensurate with the rcunmstances and not enee to the fact that while applications for any practical effect beyond removing unnec-
made merely to reserve a right in a mark. registration may be filed on the basis of essary language from the Trademark Act.
For purposes of this 'Act, a mark shali be Intent-to-use, marks (except for those ap-
deemed to be in use in commerce (I) on plied for registration on the bass of a for-- . . On
goods wheir t is placed in any manner on eig registrati or priority date under see- Section 5 makes the same changes to the
the goods or their containers or the displays tion '44 of the Act) will not be registered Act with redpect to collective and certifica-
.associated therewitth or. on the tas or labels' unmtil they have actually been. used in corn- 'tion marks as are made by section 5 of the
affixed thereto or If the nature of the merc . --.. bill dealing with service marks. In addition,
goods makes such -placement, impracticablW.-J In other respects, the bill's n agper- this section makes a housekeeping change
then on documents associated with the mittmig intent-to-use applications parallels, - to emphasie the difference between collec-
goods or their sal'and the goods are sold or' to the greatest extent poible. the Act's ex- tire and certification marks, the- former of

..transported in com ce., and.(2) on' serv-Isting provisions 'relating to applications which can be used to represent that their
Ices when it la.use or displayed in the sale filed"on the basis of use in commerce. For owners (e.g., union associations or other
or advertising- of.. sevtees and the services ; exmple,; filing fee and a drawing of the organizations) make orsell the goods or per-

- ae rendered- In ommree or the service-. mark will be required. In addition, it makes form the services in connection with which
are rendered in more tha, me Stateor in allowance for concurrent use applications, thesemarks areused.
this and a foreign country and the person based on intent-to-use.
rendering the services i engaged In com, -. The bill also provides that an applicant
mnerce in connection therewith; - . , filing on the basis of intent-to-use who initi- The bill provides that when first use of a

"A mark shalL be deemed'to 'be -'aban- ates use of the mark during the time that mark is made by a related company (e.g.. a
doned'-.- it -.-.: .- - .- - Its application for registration Is being ex- lIcensee, that use will Inure to the benefit
·· "(I) when Its- us has been discontinued - mined by the- Patent ad Trademark of applicant or registrant. This reflects the

with intent -npot to-. resumme. Intent not to Office may claim the benefits of such use by- prevailing view of the courts and provision
resume maybe inferred, from circumstancese.I amending Its application to conform to the :for It is currently contained in the Trade-

.Nonuse for two consecutive years shall-, be. --requirements fora use-based application,- -:mar Rules of Practice 37 CPR 238a)). -
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SECTION S .. · . : before a mark is used -would. conflict with applicants must meetwhen' they originrially

Section 8 contains a conforming amend- the principle that a mark may be valldly as- file their applications:;-:, , .: -;ment necessitated by the redesignatlon of signed only with some of the business or '"While the bill does-not specify the naturesubsection 7(d) as section 7(e) in section of goodwill attached to use of the mark and o::f t.he PTO's examination 6f the statement
the bill . · would encourage trafficking in marks, of use, it Is Intended that this examination~SECTION 9 It also expands the Act to include provi- is simply for the purpose- of determining

sions clarifying the nature of a security in- issues that could not have been consideredWithout understandable reason, the evi- terest in a mark (Le., what rights a secured during the initial examination of the appli-dentiary language of sections 7(b). 33(a) and party obtains in a debtor's mark) and the ation. For example, whether the person33(b) reads differently and the bill corrects mechanics for recording and enforcing such filing the state-ent Of use Is the appliant.this inconsistency by amending each of interests (Le., where filings should be made' whether the mark, as used corresponds tothese sections to read that registration pro-, and.how to effect foreclosure). It provides the drawing submItted with the applicatiovides ".. evidence of the validity -of the that a security Interest in a registered mark whether the goiods or services were Identi-
registered mark and of the registration: or a mark for which an application for regis- fled in the appilcstkon"and not subsequently.thereof, of the registrant's ownership of the tratlon has been ,filed can be obtained only deleted, and whetPer the mark, as displayed
mark, and of the reistrant's exclusive right-. ,by. filing in the Patent and Trademark in the spe:meneor -facsimiles,. functions asto -use the registered mark i'n commerce on Offce, that a security interest -Is to be a mark if the statement of use Is uaccepted.or in connection with the goods or servicesa . granted in boththe mar-k and the good.wll the mark eigistered and a notice of regis-... ". Section 9 amends section 7(b) accord- accompanying, the .mark, and that thetrationappers n theOfficial azette.This
Ingly. . holder of a security interest has the right to notice will state- the goods or services forSection 9 also makes provision for "con- foreclose on the mark and the goodwill asso-' which the. mark Isa registered ,because in

'structive use". Constructive use is an essen- dcated with the mark and the right to pro- some instances they may differ significanty
tial element of an intent-to-use system ceeds fromthe saleof thear from those which were specified when thewhich, at the same time, furthers the pur- SECTION 1 mark was published for opposition. If regis-sz~cor io a mark was published for opposition. If regis-poses of the'Lanham Act. Constructive useposes of the Lanham Act Constructive use Section 13 provides for the examination of tration is refused, the applicant would befixes an applicant's nationwide priority applications for registration submitted on able to appeal the refusal to the Commis-rights in it mark. subject to the mrn's' regis-rights in a mark, subject to the mark's the basis of intent-to-use. Intent-to-use ap- asloner. -. : .: . -tration on the principal register, 'a againstation on the pincpal register as against plications are to be fully examined by the, The bill -also provides that intent-to-useany other person'except for · person whoseany other person except for a person whose Patent and Trademark Office before they applicants will be entitled to up to six ex-mark has not been abandoned and who, are published for opposition. While the ab- tensions of time, for six months each, to fileprior to the applicant filing Its appllcation., ence of specimens or facsimiles of the mark the statement of use.-This brings the totalused the mark, or filed an application to as used will prevent the PTO from deter- length of time between issuance of the
register the mark on the principal register mining whether the application covers sub- notice of allowance and the time when use
and that application ispending or has re- ject matter not constituting a trademark or must be initiated to four years Only one re-sulted in registration on the principal regis- service mark, whether a mark .is actually quest 'for extension may be' obtained at ater, or filed a forelgn application to:register being used as a mark and whether the mark time and each must be accompanied by a feethe mark and acquired a right of priority by as used differs materially from the.drawing and a statement that the appliant has athe timely filing of an application for regis- of the mark submitted with the application, - continued bona. fide intention -to use -the
tratlon under section 44(d). It applies to ap- these considerations will not affect exami- mark in commerce on or in connection withplicatlons based on both use and intent-to- nation of the mark for descriptiveness and the goods or services recited in the notice of
use. confusing similarity and will be addressed allowance or the most recent request for ex-Without constructive use, intent-to-use when the statement of use provided for in tensidon. :Permitting applicants to obtainapplicants would be easy targets for pirates section 14 of the bill is filed, only one extension at a time, and requiring
and would be vulnerable to anyone initfat: ....and would be vulnerable to anyone initiat- ' SECTION 14. that a fee be paid for each, will deter appli-ing use of a mark after they had applied for. ' '
registration .but before they had begun to - .The bill revises section 13 of the Act to re- cants who do not have a serious, good faith
m e use of -the mark, thereby h uneminrlg t flect several aspects of a dual system under intention to use a mare fro maintaining
-the system' ability to increase certainty in which applications to register marks on the their applications and preventing othersthe Smarketplace, MoreoveraIt promotes i principal register can be based on use or from adopting the mark for use. The failure
of the registration system by offering all ap- intent-to-use. The present language of the to timely file the statement of use willof the registration system by offering all ap-sto apply and section, which specifically relates to oppos- result in abandonment of the application.
register their mars and encourages all per- tons to register, does not require revision S Oregister their marks and encouratges all per- because the procedure whereby, a person . s oio ·sons to search the PTO's trademark records because the redre a rs The bill revises section 14(c) of the Act inmay oppose the registration of a mark is thebefore adopting and investing in new marks. same. whether the application is based on three respects.' First, the term "common de-

SECTION 10 Were It different the scriptive name" is replaced by "genericuse or intent-to-use. Were it different, the
The bill makes two changes to the Act goal of reducing uncertainty before an ap- name" to reflect curent usage of the term

that, with the revised definition of use In plicant Invests In commercial use of a mark by the courts and in general language.
in ommrcil ue o a arkby the courts and in general language.

commerce set forth in section 31, will help would be defeatedSecond, it provide that a petition to cancel
decrease the amount of abandoned or inac- Language specifically relating to the regis- a registration on the grounds that a regis-tive marks ("deadwood") on the register. tratlon of marks is added to make clear the tered mark has become a generic name
The first amendment halves the term of procedures that must be followed before a should not extend to the entire registration
registration from twenty to ten years and mark applied for registration on the basis of if the mark has become generic for only
the second requires registrants filing the re- Intent-to-use will be registered. The bill frst some of the goods for which It is registered.
quired affidavit of use during the sixth year provides that marks, other than those ap- Third, It makes provision for the cancella-
of the registration term to include a state- plied for registration on the basis of intent- tion of a service mark if it should become
ment paralleling the statement required at to-use, will be registered if they are not suc- the generic name of a service.
the time of renewal, namely, that the mark cessfully opposed In this respect, it codifies scz'ow is
is in use on or In connection with the goods what presently occurs with respect to all A minor change to subsection 154) of theor servdea specified Ln the registration ~~ny A minor change to subsection 15{4) of theor servcies specified in the registration. Any principal register marks, including those p Act is made to reflect use of the term "ge-
goods or services for which the mark is not plied for registration under section 44 of the neric name" in the Actused will be deleted from the registration. Act. Then it sets forth the requirements
Presently registrants must only state that that must be met by applicants who file ap- SECTION 17
the mark is in use on commerce. plicatlons to register on the principal regis- The bill gives the Trademark Trial and

SECTION 1 1 ter on the basis of intent-to-use by providing Appeal Board authority to limit or other-
Consistent with reducing the term of reg- that if registration of the mark is not suc- wise modify the goods or services identifiedistCrtons, the bill reduces the term of renew- cessfully opposed, a notice of allowance will in a registration or application to avoid like-

al from twenty to ten years. In reducing the b sudt h plcn.Wti ithebi-be issued to the applicant, Within six lihood of confusion and to determine trade-
al from twenty to ten years In reducing the months after the date of this notice of al- mark ownership rights where they are atterm of renewal, the renewal fee would also Mterm ofrenewalthreneaf lowance, the applicant must file a verified variance with the register. This new author-~~be decreased,~ ~statement that the mark is in use in corn- Ity, while seemingly minor, is quite signifi-

SECTION 12 merce on or in connection with the goods or cant. With respect to the first, actual prod-
The bill prohibits the assignment of an services specified in the notice of allowance uct descriptions and trade channels areintent-to-use application prior to registra- and must submit specimens or facsimiles of highly relevant in court proceedings and, astion of the mark unless the application is as- the mark as actually used. The elements of regards the second, it may obviate the needsigned to a successor to the business of the this statement of use, when combined with to Initiate a court proceeding in a matterapplicant to which use of the mark pertains. the requirements for applying to register, that could be easily handled by the Board.Permitting assignment of applications thus equal the requirements that use-based It also gives the Trademark Trial and
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Appeal Board flexibility in addressing
intent-to-use applications if testimony about
Intended use results in a factual determina-
tion that the goods or services specified in
the application are stated too broadly.

Because rights in a mark are not created
unless and until, the mark is used. the bill
stipulates that the Trademark Trial and
Appeal Board should not enter final judg-
ments in favor of intent.to-use applicants al-
leging likelihood of confusion based solely
on their application until the mark is regis-
tered. This limitation applies only to likeli-
hood of confusion cases because use would
not affect determinations involving such
issues as descriptiveness or priority.

SECTION 18

Section 18 of the bill provides that the
courts. like the TTAB, should not enter
final judgments In intent-to-use cases in-
volving likelihood of confusion until the
mark is registered and gives the courts dis-
cretion to refrain from charging the party
bringing an ex parte appeal all the costs of
such a proceeding. The latter provision wilt
assure that the PTO serously considers the
need for incurring certain expenses in ex
parte cases. -

SECTION 24
This section makes clear that incontest-

ability does not relieve a registrant from the
burden of proving likelihood of confusion.
conforms the evidentiary language of sec-
tion 33(b) to that contained in sections 7(b)
and 33(a). provides that the section incorpo-
rates section t5 limitations by reference and
adds language to the Act stipulating that
the exclusive right to use a mark is subject
to laches. estoppel. acquiescence and other
equitable defenses such as unclean hands.

SECrTION 2

The bill extends Injunctive relief to ac-
tions brought under section 43(a) of the Act
and stipulates that injunctive relief is not
available to an intent-to-use applicant prior
to registration because he could not assert
priority or likelihood of confusion before he
initiated use. In addition. it relieves court
clerks of the need to give notice to the Com-
missioner of cases involving unregistered
marks.

- Section 26 makes provision for the recov-
ery of profits, damages and costs in actions
under section 43(aL Presently, these reme-
dies are available only to owners of regis-

senow s . . tered marks.
The bill elminates the one-year use re- s'oow 27

qurement. for applying to register a mark The bill provides that destruction orders
on the supplemental register and provides are also avallable in section 43(aJ actions
that neither appilcation to register nor reg- - -
ltrat[on on the supplemental register con- sE.n 28
stitute an admission that the mark has not Section 2 of the bill amends section 43(a)
acquired secondary meaning. of the Act to conform to' the expanded

Eimnatin the one-year use requirement scope of protection the courts have given It,.
for aplying to eegnier, marks a th suppe -. to make misrepresentations about another's
mental registe wl hae o f eet on the- goods hlnable and to protect trademarks
underlying rights of- the registrant a use. against disPraement and rtnishment. In
for ien than one year would not. rule out amending section 43(al however, there is no
that a mart i caaIble of distnguishing or: intent that the courts s'ahould dsontinue
that it -fi not subJect to proof of secondary gihvig the seetfon the same innovative inter-
meanhg. Don sgo. ab prelud the need pretatien theyr have given It in the past.
to give te C ioner the thority. to. While the comtitutormlit- of- mating tar-
walve the one-yeuse requisementif regis- nlahiment- and. dispar sgementl actionable
tration is required ' obtain foreig protec may be tested. it ik believed that it will be
tion feoem rL -:;- J2o ,g., ., . upheld under existing authority that nei,

Section 2S makes clear hat applca- ther Inrlnging trademarks no falseadver-
tlona for the registration of marks on the' ting. are subject o First Amendment. pro
supplementWa register cannotbe fled on the tection. '
basis of intentto-use because these marks . . ascno s -.
by their nature. do not functfon as marks or. The bill creates a federal case of action
becone prlotectb unti they aequire dti- for dilution of famous marks registered on
tizctivemnes thnmgxh rr -'i: ; - - the principa.register. The hanguage of this

:- o :: " ner section of the lnham Act Is highly se-
Th section o the bil ma a conforming lective. providing protection onr t' thosew

amendment torelect elhatlon of the mIrk whch we boh truly distctive- and
one-ear use i iren t r'appications to fanou and therefore most likely to be ad-
regIster on the supplemental register and versely affected by dilution It would sug-
also precludes the entry of fnal judgments: met not pD ep state dilution laws and
Irt favor-of intentt-usppeapncants alleging woul make a federal reg tration a comn
likelihood of confusion nti such applicants- plete defense ta an action under state dilu-,
have obta d regtstiofortheirmar- tion lawBy dding this'provision to the.

Lann-am. L Act.' protectlon ftomi-dilution be-:, c. >i-no -s * ' ' . , - : ' comes natonat uniform and. predi table.
The 'medmenb `idetbii setfai :l . f- and thl purpoe of the Act are furthered

the bW ame of- a.cofrming ns to re-- by-reatig anoUher cent -fo 'the re''s- t

flect that the. Atp'sp.prov relating to; trnti-onta -./- ·. ·. '. ...- '.:r2 ..u.
-intent-to-use and- constructive: use. do.not- ,: S'Zj'a a. . l ,- - :.';,:- i
extmend to s~em n~tdreger,;': , ,The bill eques iiose app for regi. .

. s.. : . rIon as ;? 'f.- ...- tratio-; of marks in the Ur. on the basisof
'&cet.n ,9 _ a etn- cgnOdregi stmred- 'a- nn re or na foreign priority

'ment nezs- ta.ed y'-intentto ';. .,- - - date tastate a bon fide intention to use the,
-r,; . :. ' .'- - - . -, - . mark n commere Presently, they need not

' *CToM 20 .- . - make any such statement. This require-.
Section 23 makes the evideUfary languge ment, in conJunctlon with makin, provision

of section 33(a) consistnt with the pro- for an intent-to-use applicaton system. re-
posed evtdentiary lartguge~ of sections 7(bV duces the diYspsrty that now exists between
and 33(b) of the Act and provfdes that the- the rtequrements- U. applicants and for-;
enumerated defeir in' an action for'.in- elf, applicants must meet in order to apply
fringement of an Incontestable registration-- to registertheir marks.-Whle this:change
ar equall -:appikable-. i- actions for 'in-. doe not create parity, because it- does not'
fringenent of mrks which;haveot ac- require use before restration, the differ-
quired Incontestability status. ence is not significant as such registrations

can still be cannceled for abandonment due
to two consecutive years of non-use of the
mark.

SECTION 3

Finally. the bill amends several of the
Lanham Act's definitions and adds a new
paragraph defining "dilution." By and large.
changes in the Act's existing definitions
modernize and tighten their language. make
them more consistent with preferable judi-
cial interpretation and reflect the creation
of an intent-to-use application system.

The definition of related company is
amended to delete the word "legitimately"
as being superfluous (to avoid ant- inference
that use or control can be illegitimate. how-
ever. the word is retained in section 5 of the
Act) and to address confusion about wheth-
er a related company can control the regis-
trant or applicant as to the nature.and qual-
ity of the goods or services.:

Trade name and commercial name are re-
defined to, eliminate redundancies and
excess verbiage by relying on the all-encom-
passing definition of "person" the Act sets
forth. There is no, intentions however. to
permit the registration of trade and comn-
mercial names when they are not used on or
in connection with goods or services.

In amending the definition of trademark.
service mark. collective mark and certifica-
tion mark to reflect intent-to-use. the bill
includes specific reference to the filing of an
application for regstratlon This avoids
questions of who might first have conceived
of arkrk -

The definition of trademark is alsos re-
vised to broaden it to reflect contemporary
marketing practices and to clarify a trade-
mark's function of distinguishing the goods
of one person from those of another. The
revised- deffttionr purposefully retains (I)
language relating to a tradernark's ability to
indicate source. ffE) the definition's current
ileorporatlon.' by implcatioen. of attributes
such oa standards of quality. reputation and
goodwill (11) the .requirement that a trade-
markahould be. used "on or in connection
with" goods and UIv the words -symbol or
device'" so as not to preclude the registra-
tfon of colors. shapes smells sounds or con-
figurations where they function as. trade-
marks.
' The definition of service mark is amended
to reflect intent4-ouse and to conform it to
the revised definition of trademark. Impor-
tantly. the net dfnlon of trademark and
servtSe mark. ae not intended to limit in
any waIbhe subect. matter which histori-
cally has qualified as a trademark or service
mark

The definitions of certification and collec-
tive marks are revisedonly to reflect intent-
to-use and-to conform to the revised defini-
tiom-of tradetark' Restrictive language is
deleted fromy the definition of mark. -

Revision of the definition of use Inr com-
merce.i .: one'- of the most far-reaching
amendments contained in the bill. Proposed
in the ontext o instituting an intent-to-use
system. a it means of eliminating the comn
mercially-transparent paractice of. token
use. the revised definition will also have a
messurmble affect on improving the accura-
cy of the register thy permittrWg the remov-
al of -deadwood') and determining whether
a persor has abandoned its rights In a mark.
While the newr language will require Judlciat
interpretation it specifically contemplates
·commercaia use common to- a particular In-
dustry and that rights would not be lost.
absent an iitent to abandon. IN use is Inter-
rupted due to special ctrcmastances The
definition also is revised to relax the affix-
atkiorequifement In the case of bulk good-,'
As redefined, use in commerce does not en-
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compas use. In advertisemepts and promo-
tional materials.. -

The definition of abandonment of mark Is
amended to address strictl intrastate and
common law use of marks and to make it
more consistent with other provisions of the
Ado·

By Mr. HEINZ
S. 1884. A bill to amend the Internal

Revenue Code of 1986 and title n of
the Social Security Act to provide an
exemption from coverage under -the
social security program on a current
basis (pursuant to applications filed in
advance) for employers and their em-
ployees in cases where both are mem-
bers of faiths opposed to particpation
in such program; to the Committee on
Finance.

SOCIAL SECURITT eTION FIO TM AlI"H

* Mr. HEUNZ Mr.- President, -today I
am introducing legislation which my
colleague,' Representative RicnaRn
Sc.::zz has sponsored in the House to
exempt the Amish and a small group
of other religious sects from coverage
under 80ocial Security. The Amish are
the most' visible of a group of religious
organizations who believe that they,
with God's help, should provide for
themselves in their old age as-well as
for their parents and other elderly
members of their sect. They also-be-
lieve that it is a sin to participate in
government programs which provide
assistance or any type of social Insur-
ance.-

To respect that belief, 'Congress
amended the Social Security law in
1965 to exempt self-employed mem--
bers of certain religious sects. The ex-
emption was extremely limited. It ap-
plied only to those few sects which
have been in existence since '1950,
which are conscientiously opposed to
the acceptance of private or public in-
surance and which make provisions for
the care of Its own members. To be in-
cluded in this exemption, a member
must waive rights to all Social Securi-
ty and Medicare payments which may
be available to him or his dependents.

At the time of its enactment,;this
law applied to most of the Amish, who
have traditionally been self-employed
as farmers. Due to a variety of
changes and economic problems in our
society, that is no longer the case.
Many of the Amish cannot afford to
purchase their own farms and, conse-
quently, now work for other Amish
farmers.

In a 1982 Supreme Court Decision,
the United States versus Lee, It was
ruled that Lee, an Amish farmer and
carpenter, must pay Social Security
taxes on several other Amish men who
worked for him because they were not
included under the narrowly defined
exemption in the current law. Shortly
after that decision, Congressman
ScHuLze and I introduced legislation
to extend the Social Security exemp-
tion to these individuals. Once again, I
am proposing an exemption for this
clearly limited group of people who,
due to circumstances beyond their
control, have been forced into the situ-

atlon of working rfor otheirs It would
apply. only when both the employer
and the employee are-Amlsh

This small, well-defined group -of
people are not opposed-to all taxes,
only those which apply to inclusion in
insurance programs In addition, this
bill would not encourage people to
become a member of a certain sect to
avoid paying Social Security- taxea-
With- a total'population of almost
90,000, the Amish have very few con-'
verts and few people leave the, Amish
community. Those 'who do". are no
longer exempt 'from Social Security
provisionsa' . :
*-It is-estimated that this exemption
would apply to 8,000 workers-who,--on
the average, might earn $7,000 a year:
in addition to payments in the form of
pigs, chickens, vegetables, and other
products of the land. Clearly, :the
scope of this exemption is limited. It
would,' have minimal . impact on. the
revenues of the Social Security trust
fundas.The cost of accommodating the'
beliefs of these unquestionably sincere
religious sects is miniscule -compared'
to the religious compromise forced
upon them by requiring their' partici-
pation in the Social- Security system.n

By Mr. DODD (for himself, Mr.
: CHAsES, Mr. HoL.,nos,- Mr.

SnowN, Mr. SAwmoa, M. MI-
. .--.. , KuLK Mr. -HARrN, Mr. R1d,

-.X -. ! :Mr. MATSUNAGA, Mr. MITCHEL:,
- -Mr.Mr. ' PM,: Mr., BADL Y,- Mr._

'- BuRDIC, Mr.- Moyxmu, Mr.:
.DECoNcM. Mr. RrmL Mr.
ADama, Mr. IvTzuERO, Mr.
K-ID Y,. Mr. DascsZ, Mr.
WExicR, and Mr. BNQAr.ur)

S. 1885. A bill to provide for a Feder-
al program for the Improvement of
child care, and for other purposes; to
the Committee on Labor and Human
Resources

ACM FOR BREsTR cHIr CAR SzRVICES
Mr. DODD. Mr. President, today,

the Senate takes a step toward ad-
dressing the skyrocketing demand for
quality, affordable child care in this
country. As chairman of the subcom-
mittee on Children, Familles, Drugs,
and Alcoholism, I am very pleased to
introduce a major child care initiative,
the Act for Better Child Care Services
of 1987. I am joined in this effort by
my- distinguished colleague from
Rhode Island, and by other distin-
guished colleagues including Senators
CRANSTON, HoLLaos, Simo, AN, ORD,
MwKuLsxi, HaKanr, REiD, MATSTNAGA,
Mrrcax;., PFLL, BRADLEY, BRmDICK,
Moymnimn, DrCoNcIn, RIrrLx, ADnas,
ILuTEaMao, K rmED y, DAscmx,
WiCKSE, and BnoAMAN. Identical leg-
islation is also being introduced today
in the House of Representatives by
Congressmen KInen, 8Nowr, HAW-
Nris, and others.

Child care was the very first topic
addressed by the Senate Children's
Caucus which Senator AaRLz SPrac
and I set up in 1983. At that hearing 4
years ago, we learned that somewhere
between 5 to 15 -million elementary

schooi 'children are' latchkey childrmen
they lack.:adult .'supervision: 'after
school because 'their parents 'must
,work. That est.inate did' not, include.
the millions of preschool age children
with parents in the labor force who
need child care services.
. Since that-:first hearing,-we have
continued , to: see .- 'a 'skyrocketing
demand for quality, affordable child
care. Thirty years ago; meni: made' up
70 percent of the work force. Today,
: Close to 79 percent' of all mothers with-
school-age children work: .outside of
the home. 80o do close to half of all
mothers with infant under 1 year old.
Arid '6S~ ''peit wf'o-f '-wom'en :in': the
work force:are epected to have ch-11:
dren .at some point during their work-
ing careers. 8o, the demand for child
care Is Inescapable. . -

There are three buzz words that best
capture the chind care pictre'in- this
country. They 'are-"avaflable, afford-
able, and 'qiallty." Let's-take available
first. Half of all the towns in my State
of Connecticut lack any formal after-
school care programs. In New York
City, close to 70,000 infants and tod-
dlers need child care while their par-
ents work. Yet there are only 65,000
spaces for chfidren under the age of .2
in all the licensed public and private
child care programs in: the -city. :.So,
only 7 percent of the. youngest chil-
dren in New -York- City arem -in child
care that meets government standards:
And going 'clear across the -country to
the city of Seattle, we find space in li-
censed programs for'only. 1 out -of
every 3 children who need them.

The statistics ..on affordable child
care are no better. In Boston, the aver-
age weekly cost for family day care is
$115. In Dallas, that cost is $60 a week.
And in Denver,' t Is $75. And across
the country, the cost of center or in-
home child care can'be even higher.
When you average It all out, the aver-
age cost of full time child care for Just
one child is $3,000 a year.

We have to keep in mind the average
incomne of American mothers and fa-
thers 'when looking at these cost fig-
ures. In 1983, the average earnings of
a female worker was only $12,758.
That makes paying $3,000 a year for
one child's care is one-quarter of the
average mother's income. And we must
keep in mind that 2 out of every 3
women who work are either the sole
support for their families or have hus-
bands who earn less than $15,000 a
year.

Last but not least, we get to the
issue of quality.

One of the best ways to assure qual-
ity child care is by attracting and re-
taining trained staff. Yet the incred-
ibly low salaries of the vast majority
of women who are child care workers
make the turnover in this profession
one of the highest in the country, 90
percent of all family day care workers
earn less than the minimum wage.
And, 75 percent of all child care work-
ers, including those who work in cen.
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